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By Bennett L. Ross

In their zeal to undo the Federal Communication Commission’s

Restoring Internet Freedom Order,[1] some members of Congress

have seized upon the Congressional Review Act (CRA), a seldom-

used tool that permits Congress to overturn a rule issued by a federal

agency. However, the CRA would not achieve the objectives its

proponents purportedly seek to accomplish, even assuming the

resolution to disapprove were passed by Congress and signed by the

president.

The CRA would not undo the FCC’s decision to classify broadband

internet access service as an information service. That classification

decision was the result of an adjudication and is embodied in an

order, not a “rule” subject to the CRA. Nor would the CRA permit

Congress to restore the net neutrality rules that the FCC eliminated in

the Restoring Internet Freedom Order.

Thus, the CRA joint resolutions of disapproval recently introduced in

the Senate (S.J.Res.52) and House (H.J.Res.129) can neither return

broadband Internet access service providers to Title II regulation nor

restore prohibitions on blocking, throttling, and paid prioritization. In

fact, the result of an enacted CRA resolution in this case would be to

disapprove the FCC’s transparency rule — the only substantive rule

adopted in the Restoring Internet Freedom Order — and prevent the

FCC from adopting substantially similar transparency requirements in

the future. In short, the CRA resolution exercise represents nothing

more than empty political theater rather than a serious legislative



wiley.law 2

effort to preserve Internet openness.

Overview of the CRA

Enacted in 1996 as part of the Small Business Regulatory Enforcement Fairness Act, the CRA requires that an

agency submit a rule to Congress and the Government Accountability Office before that rule may take

effect.[2] Under the CRA, Congress has specified time periods to act on a joint resolution of disapproval after

the rule is submitted.[3] If both the Senate and the House pass the resolution, it goes to the president for

signature or veto. If the president signs the joint resolution of disapproval, or the Congress overrides the

president’s veto, the “rule shall not take effect (or continue).”[4] Furthermore, if a joint resolution of

disapproval is enacted, the CRA prohibits the agency from promulgating a new rule that is “substantially the

same” as the invalidated rule unless it is specifically authorized by a subsequent law.[5]

The CRA Applies to “Rules,” Not Adjudicatory “Orders”

Congress enacted the CRA as “a method of conducting oversight of agency rulemaking.”[6] The CRA

embodies an expansive definition of the term “rule,” including rules not subject to notice and comment

rulemaking under the Administrative Procedure Act (APA).[7] However, by incorporating the definition of a

“rule” under the APA (with three exceptions not relevant here), the CRA embraces the APA’s distinction

between “rules” and “orders.”[8] While “rules” are subject to the CRA, “orders” that are the product of an

adjudication are not.[9]

Here, the Restoring Internet Freedom Order eliminated net neutrality rules adopted in 2015, conformed the

FCC’s rules to implement its decisions, and adopted a modified transparency rule. It also reclassified

broadband internet access service — both mobile and fixed — as an information service. This reclassification

decision was embodied in a declaratory ruling, which generally is “a form of adjudication.”[10] Indeed, the

commission rule that authorizes the agency to issue declaratory rulings specifically cites the adjudication

provision of the APA as its source of authority.[11]

That the FCC conducted a dual proceeding that involved both a rulemaking and an adjudication is neither a

new nor novel approach.[12] As the D.C. Circuit has observed, such a dual proceeding is not “inherently

improper” as there is “nothing in the Administrative Procedure Act or Communications Act that bars such a

bifurcation.”[13]

Because the FCC’s decision to reclassify broadband internet access service is not a “rule” subject to the CRA,

any attempt by Congress to nullify that decision would be contrary to the language and structure of the CRA.

It also could be constitutionally problematic because Congress arguably would usurp the role of an Article III

court if it were to use the CRA to overturn an agency adjudication.[14]

The CRA Allows Congress to Invalidate, But Not Resuscitate, a Rule
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Enactment of a joint resolution of disapproval under the CRA “invalidates the rule in question.”[15] Rule

invalidation effectuates the purpose of the CRA to establish “a fast-track procedure that enables Congress to

set aside any rule that it finds unwise before the rule can go into effect.”[16] However, the CRA does not let

Congress function like an administrative agency; to the extent Congress seeks to impose substantive legal

obligations, it must follow its Article I process and enact legislation.

Assuming Congress passes and the president signs a joint resolution disapproving the rules adopted in its

Restoring Internet Freedom Order, it would invalidate those rules. However, it would not resuscitate the net

neutrality rules that the FCC promulgated in 2015 but eliminated in 2018. Thus, claims that a CRA resolution

would “restore net neutrality” are overblown.[17]

The CRA Precludes Adoption of “Substantially the Same” Rule

In addition to preventing a rule from taking effect, a CRA joint resolution disapproving a rule prohibits the

agency from reissuing the rule in “substantially the same form” or issuing a “new rule that is substantially the

same” as the disapproved rule, “unless the reissued rule or new rule is specifically authorized by a law

enacted after the date of the joint resolution disapproving the original rule.”[18] This prohibition prevents “the

agency from engaging in shenanigans – by reissuing the same rule under a different name or with only trivial

or cosmetic revisions ….”[19]

The only substantive rule adopted in the Restoring Internet Freedom Order is the transparency rule in 47 C.F.R.

§ 8.3.[20] Enactment of a CRA joint resolution would preclude the FCC from adopting “substantially the same”

transparency rule in the future. Specifically, the FCC would be prohibited from enacting rules requiring a

broadband provider to disclose its “network management practices, performance, and commercial terms of

its broadband Internet access services.”[21] Thus, use of the CRA here would create a transparency void for

broadband services — a strange and hardly pro-consumer result.

Congress does not have the option to disapprove the Restoring Internet Freedom Order except for the

transparency rule. “Unlike under the regular legislative process, the CRA can only be used to invalidate an

agency final rule in its entirety; it cannot be used to modify or restructure a rule in order to make it acceptable

to Congress.”[22]

Conclusion

Proposals to use the CRA to “undo” the Restoring Internet Freedom Order would not accomplish the objectives

its proponents claim they want to achieve. In fact, by eliminating the transparency rule and preventing the

FCC from adopting a substantially similar rule in the future, it would deprive consumers of a right to receive

vital information about their broadband services. Rather than attempting to craft bipartisan legislation to

resolve the net neutrality issue once and for all, supporters of a joint CRA resolution disapproving the

Restoring Internet Freedom Order are simply using the issue for political gain.
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