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Prior Knowledge Condition Bars 
Coverage for Insured’s Knowing 
Misrepresentations to Client
Applying Arizona law, the United States District Court for the District 
of Arizona has held that an insurer had no obligation to indemnify 
an insured for a jury verdict because the insured was aware before 
the inception of the policy that his knowing representations could 
reasonably result in a claim. Continental Cas. Co. v. Evans, No. 
2:13-cv-02379 (D. Ariz. Apr. 20, 2015). The court also held that 
no indemnity coverage was available because the insured was 
not providing “professional services.” Wiley Rein represented the 
insurer in the coverage action.

A former client of an insured accountant filed suit against the 
accountant for alleged misrepresentations made to induce the 
former client to make a $250,000 investment in a business entity 
in connection with the entity’s purchase of an airplane charter 
company. The client stated that he agreed to the investment, 
subject to the insured’s promise to return the client’s funds if the 
charter company was not purchased. When the airplane charter 
company was not purchased and the insured failed to return the 
client’s funds, the client filed suit against the accountant for making 
misrepresentations to induce the investment. The accountant 
tendered the lawsuit to his insurer, and the insurer agreed to defend 
under a reservation of rights. 
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Louisiana Supreme Court Holds 
Settlement Demand Not Prerequisite 
for Bad Faith Failure-to-Settle Liability
The Supreme Court of Louisiana has ruled that an insurer can 
be found liable for a bad faith failure-to-settle claim even absent 
a firm settlement demand. Kelly v. State Farm Fire & Cas. Co., 
No. 2014-CQ-1921 (La. May 5, 2015). The court stated, however, 
that its holding did not impose a bright-line rule requiring insurers 
to affirmatively make settlement offers. Courts instead should 
determine whether an insurer has made a “reasonable effort to 
settle claims” on a case-by-case basis.

The insured was involved in an automobile collision with the 
claimant. The claimant’s attorney mailed a letter to the insurer, 
enclosing medical records and stating that the attorney would 
“recommend release” of the insurer and the insured upon payment 
of “the policy limit.” The insurer did not 
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Bad Faith Claim Fails Absent Breach of Contract or Failure to 
Settle

Insurer Entitled to Discover Insured’s 
Communications with Broker, Defense 
Counsel Prior to Date of Final Coverage 
Denial and Communications with 
Defense Counsel Regarding Allocation 
Issues
A United States District Court in Florida has held that 
communications between an insured and its defense counsel 
that would normally fall within the attorney-client privilege were 
discoverable by the insurer in a coverage action because the 
insured placed certain communications “at issue” and because the 
parties shared a common legal interest prior to the insurer’s final 
denial of coverage. Sun Capital Partners, Inc. v. Twin City Fire Ins. 
Co., 2015 WL 1860826 (S.D. Fla. April 22, 2015). The court also 
held that the work product doctrine did not protect the insured’s 
communications with its broker prior to the date the insurer issued 
its final denial letter. continued on page 8
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In an unpublished decision applying Illinois law, a 
federal court has held that a bad faith claim must 
be dismissed where the complaint alleged neither 
a breach of the insurance policy nor a failure to 
negotiate settlement in good faith. Cushman & 
Wakefield, Inc. v. Illinois Nat’l Ins. Co., 2015 WL 
2259647 (N.D. Ill. May 11, 2015). The court also 
found that a claim against an excess insurer 
for breach of contract was not viable when the 
insured failed to plead the breach of a specific 
policy provision. 

The insured was retained by a client to provide 
real estate appraisals for loans made to 
developers of residential communities. The 
insureds were sued when several of the loans 
went into default. The primary insurer, which 
provided coverage to the insured from 2009 
to 2013, first accepted the lawsuits as multiple 
claims under separate policy periods. As 
additional lawsuits were filed, the primary insurer 
changed its position and asserted that all of the 
claims related to the first claim filed in 2009. The 
excess insurer disagreed and took the position 
that the claims triggered multiple policy years. 
The insured filed coverage litigation to resolve 
the issue, and the excess insurer filed a motion to 
dismiss the causes of action against it.

The court first denied the excess insurer’s motion 
to dismiss the insured’s claim for declaratory 
judgment regarding the excess insurer’s duty 
to defend. According to the court, although the 
insured did not allege that the primary policy 
would be exhausted if the underlying litigation 
triggered only a single policy year, the primary 
insurer alleged in its counterclaim that it had 
already paid more than its limit in the relevant 
policy year. The court opined that, as a result, 
the case presented a controversy that warranted 
jurisdiction under the Declaratory Judgment Act 
because the excess policy would be implicated if 
the court ultimately determined that the underlying 
claims triggered only a single policy year. But the 
court found that the declaratory judgment count 
regarding the excess insurer’s duty to indemnify 
a particular claim was not ripe for review because 
the claim had not yet been resolved and the 
insured did not plead facts that indicated injury 
was probable.

The court dismissed the insured’s breach of 
contract claim, which asserted that the excess 
insurer delayed in taking a coverage position on 
the related claims issue, because the insured 
failed to plead that the excess insurer had 
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Applying Wisconsin law, the Court of Appeals 
of Wisconsin has held that an insurer is not 
estopped from relying on a policy exclusion 
to justify its refusal to defend in subsequent 
coverage litigation. Marks v. Bedford 
Underwriters, Ltd., No. 2013AP2756, 2015 WL 
2114317 (Wis. Ct. App. May 7, 2015). The court 
held that prior appellate decisions precluding an 
insurer from relying on exclusions in litigating 
the duty to defend after the insurer had declined 
to defend conflicted with controlling authority. 
The court then held that the insurer correctly 
declined coverage based on the policy’s business 
enterprise exclusion.

The insured was a trustee of two trusts, which 
allegedly invested and took a majority stock 

position in a holding company where the 
insured was a board member. The insured’s 
errors and omissions policy provided that the 
“Named Insured’s Profession” was “[s]olely in the 
performance of services as the trustee of the [two 
trusts], for a fee.” The policy barred coverage for 
“liability arising out of the Insured’s services and/
or capacity as . . . an officer, director, partner, 
trustee, or employee of a business enterprise 
not named in the Declarations or a charitable 
organization or pension, welfare, profit sharing, 
mutual or investment fund or trust.”  After being 
sued six times in five states for his actions related 
to the holding company, the insured tendered the 
underlying claims to the insurer, which denied 
coverage.

Insurer Not Estopped from Relying on Exclusion in 
Unilaterally Disclaiming Duty to Defend; Business Enterprise 
Exclusion Bars Coverage

Professional Services Exclusion Does Not Bar Coverage 
Because Alleged Wrongful Conduct Tenuously Connected to 
Provision of Professional Services
Applying California law, the United States Court 
of Appeals for the Ninth Circuit has held that a 
professional services exclusion did not preclude 
a duty to defend because some of the allegations 
in the underlying proceedings were tenuously 
connected to the performance of professional 
services. Ambrosio v. Brit UW Limited, 2015 WL 
1566793 (9th Cir. Apr. 8, 2015).

Several investors of the insured filed arbitration 
proceedings with the Financial Industry 
Regulatory Authority (FINRA) related to the 
insured’s sale of real estate investments, which 
the insured allegedly later encumbered with 
an additional mortgage. The insurer denied 
coverage for the FINRA arbitrations based on 
the policy’s professional services exclusion, 
which barred coverage “for any act, error or 
omission in connection with the performance 
of any professional services by or on behalf of 
[the insured] for the benefit of any other entity 
or person.” The district court held that the 
professional services exclusion precluded the 
insurer’s duty to defend and indemnify the insured 
in the FINRA arbitration proceedings because all 

the acts or omissions alleged were “in connection 
with” the insured’s sale of securities, and the 
investors, as assignees of the insured, appealed.

The Ninth Circuit held that the professional 
services exclusion did not preclude the insurer’s 
duty to defend the FINRA arbitrations because 
there was a possibility of coverage for the 
insured’s post-sale conduct of encumbering 
properties with mortgages. The court reasoned 
that “the California Supreme Court would refuse 
to apply this professional services exclusion 
where the subsequent alleged wrongful act 
is so tenuously connected to the rendering of 
professional services [i.e., the sale of securities] 
as is the post-sale encumbrance here.”  In 
doing so, it rejected the insurer’s contention 
that the alleged wrongful acts were connected 
to professional services because the claims 
were brought in a FINRA arbitration. The court 
reasoned that the rules for FINRA arbitration and 
the wording of the professional services exclusion 
are different and that the decision to pursue 
FINRA arbitration should not be considered a 
concession of no coverage.

continued on page 10
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A New York intermediate appellate court has 
held that a policy exclusion barring coverage 
in connection with claims “brought by . . . any 
federal [or] state . . . governmental entity, in such 
entity’s regulatory or official capacity” precludes 
coverage for a False Claims Act action pursued 
by a qui tam relator. Certain Underwriters at 
Lloyd’s, London Subscribing to Policy No. 
QK0903325 v. Huron Consulting Group, Inc., et 
al., No. 650339/11 (N.Y. App. Div. Apr. 30, 2015).

The policyholder was sued for alleged violations 
of the federal False Claims Act and the New York 
False Claims Act in connection with purportedly 
excessive Medicare and Medicaid billing.  The 
government declined to intervene, and the suit 
was pursued on its behalf by a qui tam relator.  
The insurer denied coverage because, inter alia, 
the regulatory exclusion in the policy at issue 
precluded coverage.

In the ensuing coverage action, the appellate 
court, reversing the trial court, held that the 
regulatory exclusion barred coverage.  The 
appellate court disagreed with the notion that 
the exclusion was inapplicable because the 
underlying action was pursued by a qui tam 
relator. The appellate court explained that, “[w]hile 
relators indisputably have a stake in the outcome 
of False Claims Act qui tam cases that they 
initiate, ‘the Government remains the real party 
in interest in any such action.’”  The court also 
noted that, in False Claims Act actions, the injury 
and the right to bring the claim belong to the 
government.  As such, because the government 
is the real party in interest in a qui tam action 
under the False Claims Act, the regulatory 
exclusion barred coverage. 

Regulatory Exclusion Bars Coverage for False Claims Act 
Action Pursued By Qui Tam Relator

Related Acts of Malpractice Give Rise to One Claim; Coverage 
Precluded by Prior Knowledge Exclusion
An Illinois intermediate court of appeals has held 
that several acts of legal malpractice stemming 
from one error gave rise to one “claim” under 
the policy and that coverage for the claim was 
precluded by the policy’s prior knowledge 
exclusion because the law firm had reason to 
know a malpractice claim might result from its 
error prior to the issuance of the policy. Synergy 
Law Grp., LLC v. Ironshore Spec. Ins. Co., 2015 
IL App (1st) 142070-U (Ill. Ct. App. Mar. 24, 
2015).

The insured law firm was sued for malpractice 
stemming from a drafting error in a shareholders 
agreement that it prepared for its advertising firm 
client. The error entitled a terminated employee 
to 20 times the amount the company intended 
for repurchase of the employee’s shares of 
stock. When a terminated employee sued the 
advertising firm to enforce the agreement in 2008, 
the insured law firm defended the advertising firm 
and assisted it in forming a new corporation.

While the employee’s shareholder suit was 
pending, the law firm obtained a malpractice 
policy in May 2010 that barred coverage for any 

Claim where “an Insured, prior to the effective 
date . . . had knowledge of the circumstances that 
gave rise to the Claim and reason to believe that 
a Claim might result.” On its application in March 
2010, the insured law firm answered “No” to the 
question “Are you or any members o[r] employees 
of your firm aware of any fact, circumstance, or 
situation which might reasonably be expected to 
give rise to a claim?”

After the circuit court entered judgment for 
the terminated employee, the advertising 
firm fired the insured law firm and demanded 
reimbursement for any judgment in excess of 
the amount it intended the contract to provide. 
The advertising firm then sued the law firm in 
September 2011 for legal malpractice. The law 
firm sought coverage under its malpractice policy, 
and the insurer denied coverage based on the 
prior knowledge exclusion and the exclusion for 
the warranty question in the application. The 
law firm then filed a coverage action against its 
malpractice insurer for breach of contract. The 
circuit court granted the insurer’s motion for 
summary judgment.

continued on page 10
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A Utah federal district court has held there was no 
coverage under a technology E&O policy because 
an underlying complaint against two insureds 
alleged that they knowingly failed to provide 
certain customer information to the claimant, the 
insureds’ business customer, which did not qualify 
as an “error, omission or negligent act.” Travelers 
Prop. Cas. Co. of Am. v. Fed. Recovery Servs., 
Inc., No. 2:14-cv-170 TS (D. Utah May 11, 2015).

The insureds, related businesses providing 
processing, storage, transmission, and other 
handling of electronic data for their customers, 
were hired by an owner/operator of fitness 
centers to manage payments and automatic 

debits for its customers. Later, the owner/operator 
was acquired by another company, and it agreed 
to transfer its customer information to its acquiror. 
The insureds agreed to do so, but they apparently 
omitted certain information. A dispute between the 
owner/operator and the insureds later ensued, 
and the owner/operator alleged that the insureds 
failed to provide certain customer information 
“until [the owner/operator] satisfied several 
vague demands for significant compensation.” 
The underlying suit contained causes of action 
for conversion, tortious interference, and 
breach of contract. The insureds tendered the 

Knowing Conduct Is Not An “Error, Omission or Negligent 
Act” Under Technology E&O Policy

Borrower’s Bankruptcy Petition Triggers Bankruptcy 
Exclusion of Lender’s Political Risk Policy

continued on page 10

Applying New York law, a New York state 
intermediate appellate court has held that the 
bankruptcy exclusion of a lender’s political risk 
insurance policy barred coverage for a claim 
following a borrower’s bankruptcy petition. CT 
Investment Mgmt. Co., LLC v. Chartis Spec. Ins. 
Co., 2015 WL 2184309 (N.Y. App. Div. May 12, 
2015). The court also concluded that a foreign 
government’s stay of loan payments and money 
transfers following the borrower’s bankruptcy 
petition did not trigger the policy’s coverage for 
certain unlawful or prohibitory acts of a foreign 
government. 

An entity agreed to lend $103 million to Mexican 
companies for financing timeshares at resort 
properties in Mexico. One of the borrowers 
subsequently filed a bankruptcy petition, and a 
Mexican court stayed all loan payments and money 
transfers by the borrower. The lender sought 
coverage for its loss under its political risk policy, 
which provided coverage for losses caused by 
expropriatory acts by a foreign government and 
losses stemming from frozen currency transfers 
or currency conversions. The policy contained an 
exclusion for losses “caused by or resulting from . 
. . insolvency, bankruptcy or financial default.” The 
lender’s insurer denied coverage based on the 
bankruptcy exclusion. 

The court agreed with the insurer, holding that the 
bankruptcy exclusion precludes coverage for the 
lender’s claim. The lender argued that the term 
“bankruptcy” refers only to a final adjudication 
liquidating or reorganizing an entity under the 
Bankruptcy Code. The court concluded that 
the lender’s definition was too narrow, stating 
instead that “bankruptcy” is generally understood 
to include being under the judicial protection 
of a bankruptcy court. Here, the court held, the 
borrower’s bankruptcy petition triggered the 
exclusion during the reorganization or liquidation 
process. 

The court also held that, even if the exclusion did 
not apply, the claim did not trigger the policy’s 
coverage for expropriatory acts or currency 
events. The policy defined “expropriatory 
acts” in relevant part as certain acts of foreign 
governments that violate international law or 
include a material alteration of local law to permit 
the expropriatory act. The court held that the 
Mexican court’s stay of loan payments and money 
transfers was not an alteration of Mexican law. 
Additionally, the policy’s currency clause affords 
coverage for losses caused by prohibitions on 
transfers of an “amount” of currency. The court 
held that the Mexican court did not impose such 
limitations, but instead simply put restrictions on 
certain accounts surrounding the loan  
transaction  
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A New Jersey appellate court has held that 
a lawyer’s professional liability policy did not 
cover a lawsuit by his former client because 
her prior letter threatening suit was a basis for 
the lawyer to reasonably expect her claim prior 
to the inception of the policy. Law Offices of 
Anthony Carbone, P.C. v. Chicago Ins. Co., 2015 
WL 2183989 (N.J. App. Div. May 12, 2015). But 
claims by the client’s husband and children were 
covered because the lawyer had no reason to 
expect a suit by anyone other than his actual 
client. 

The lawyer represented a client in child protection 
proceedings but withdrew as counsel in 2008 
due to her accusations of “unethical practices.” 
In 2010, the client’s new attorney sent letters 
asserting per se malpractice and threatening to 
file a complaint if the lawyer did not return all fees 
the client had paid to him. In 2012, the client, her 
husband, and their children filed a complaint. 

The lawyer provided notice of the 2012 complaint 
under his professional liability policy. The insurer 

denied coverage because the lawyer failed to 
provide written notice in 2008 when he moved 
to be relieved as counsel or in 2010 when he 
received letters alleging per se malpractice. The 
policy required the insured to give notice upon 
becoming aware of any negligent act, error, or 
omission in the rendering of or failure to render 
professional services “which could reasonably 
be expected to be the basis of a Claim covered 
hereby.”

Even though the claims by the client and by 
her husband and children all arose from the 
same set of facts and circumstances, the court 
concluded that the lawyer rendered professional 
services only to his client and could only 
reasonably expect a claim by the client. The court 
therefore held that the policy’s notice provision 
was triggered as to the client’s husband and 
children only when the lawyer was served with 
their complaint, which was timely noticed to the 
insurer.

Lawyer Could Only “Reasonably Expect” Claim By Former 
Client—Not Her Family Members

continued on page 11

The United States District Court for the District 
of Montana, applying Montana law, has held 
that a claims-made-and-reported policy does not 
afford coverage for a claim first made after the 
expiration of the policy but during the policy’s 
extended reporting period. Schleusner v. Cont’l 
Cas. Co., 2015 WL 1609202 (D. Mont. Apr. 10, 
2015).

A lawsuit was filed against an insured real estate 
company during the policy period of an E&O 
policy. However, the lawsuit was not served on 
the insured. The insured only first became aware 
of the lawsuit following the expiration of the policy, 
which was not renewed, during the automatic 
60-day extended reporting period that went into 
effect upon nonrenewal. The policy’s insuring 
agreement provided that “[a] claim must be 
first made during the policy period and must be 
promptly reported to [the insurer] in accordance 
with Section VI, Conditions, paragraph B.”  In 

addition, the policy’s notice provision states that 
“[t]he Insured, as a condition precedent to our 
obligations, must promptly give written notice to 
us during the policy period or any renewal policy 
period . . . of any claim made against the Insured 
during the policy period.” The insurer denied 
coverage for the lawsuit on the grounds that 
the claim did not satisfy the claims-made-and-
reported requirements of the insuring agreement.

In the coverage litigation that followed, the court 
held that the claim was first made against the 
insured when the insured received notice of the 
underlying lawsuit, not when the lawsuit was 
initially filed. Next the court held that “[t]he clear 
language of [the policy’s] provisions indicate[] that 
in order to trigger coverage, a claim, as defined 
by the Policy, must be made on the insured within 
the policy period itself and not during an extended 
reporting period.” In this regard, the court found 
that the claim was not 

Claim First Made After Policy Period But During Extended 
Reporting Period Does Not Trigger Coverage Under Claims-
Made-And-Reported Policy

continued on page 11
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Claimant Who Successfully Establishes Coverage But Loses 
Liability Suit Is a “Prevailing Party” for New Jersey’s Fee 
Statute
The New Jersey Supreme Court has held that a 
third-party claimant who steps into the insured’s 
shoes to establish a liability insurer’s duty to 
defend is entitled to its attorneys’ fees under 
New Jersey law, even if the claimant does not 
ultimately recover from the insured. Occhifinto v. 
Olivo Construction Co., Case No. A-77-13, 07-13, 
0717 (N.J. May 7, 2015). 

The owner of a nutritional supplement factory 
filed a negligence lawsuit against the masonry 
subcontractor that poured the factory’s concrete 
floor. The subcontractor’s general liability insurer 
initially agreed to provide a defense, subject to 
a reservation of rights. The insurer then filed suit 
against the subcontractor in the same trial court, 
seeking a declaration that it had no duty to defend 
or indemnify the insured. The factory owner 
defended the coverage action on behalf of the 
insured subcontractor and filed a counterclaim, 
alleging that the insurer owed defense and 
indemnity coverage and also was required to pay 

the factory owner’s fees incurred in connection 
with defending the coverage action on the 
insured’s behalf, pursuant to New Jersey Rule 
4:42-9(a). After the parties filed cross-motions for 
summary judgment, the trial court held that the 
carrier owed defense and indemnity coverage, but 
deferred a determination on fees. Following trial in 
the underlying suit, the jury found that the insured 
subcontractor was not liable for the factory 
owner’s alleged damages. The trial court then 
denied the factory owner’s motion for attorneys’ 
fees incurred in the coverage action, concluding 
that the owner was not a prevailing party because 
“success” is “contingent upon the securing of 
indemnity coverage.”  New Jersey’s intermediate 
appellate court affirmed.

On appeal, the New Jersey Supreme Court 
reversed. The court held that New Jersey Rule 
4:42-9(a) provides for fees to any “successful 
claimant,” defined to mean any party who 

Business Enterprise Exclusion Bars Coverage for Malpractice 
Claim Based on Attorney’s Hybrid Role
New York’s intermediate appellate court has 
held that a business enterprise exclusion bars 
coverage for a legal malpractice claim that 
is based partly on the insured attorney’s law 
practice and partly on the attorney’s activities on 
behalf of a business enterprise he controlled. Lee 
& Amtzis, LLP v. Am. Guarantee & Liab. Ins. Co., 
2015 WL 1526003 (N.Y. App. Div. Apr. 7, 2015).

The insured lawyers were partners in a law 
firm. One of the lawyers also served as the 
managing member of a real estate development 
company that was involved in a condominium 
project. In 2006, that lawyer drafted and signed 
a promissory note on behalf of the real estate 
company, pledging to pay a firm client $25,000 
every time a condominium unit closed. In 2010, 
the same lawyer drafted and signed a second 
promissory note, representing a personal loan by 
the client to the lawyer. Later in 2010, the client 
filed suit against the law firm, both lawyers, and 
the real estate company, asserting claims for 
breach of contract and unjust enrichment based 

on the alleged non-payment of the promissory 
notes. The client also asserted a claim for legal 
malpractice based on the law firm’s alleged 
negligence in failing to advise her sufficiently 
of the lawyer’s conflict of interest and failing to 
recommend that she obtain independent counsel.

In the ensuing coverage action, the trial court 
held that the law firm’s professional liability 
insurer had a duty to defend the law firm and the 
lawyers in the underlying action. On appeal, New 
York’s intermediate appellate court reversed and 
concluded that the insurer had no duty to defend 
or indemnify pursuant to two policy exclusions: 
(1) the insured status exclusion, which barred 
coverage for claims based upon or arising out of 
“the Insured’s capacity or status as . . . an officer, 
director, partner, trustee, shareholder, manager 
or employee of a business enterprise” and (2) 
the business enterprise exclusion, which barred 
coverage for any claim based upon or arising 
out of “the alleged 
acts or omissions 
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Insurer Entitled to Discover Insured’s Communications with Broker, Defense Counsel Prior to Date 
of Final Coverage Denial and Communications with Defense Counsel Regarding Allocation Issues
continued from page 2

Prior Knowledge Condition Bars Coverage for Insured’s Knowing Misrepresentations to Client
continued from page 1

The jury returned a verdict in favor of the 
former client, concluding that the insured made 
knowingly untrue statements of material fact to 
the client. The insurer then filed suit seeking a 
determination that it had no continuing duty to 
defend the insured in the appeal of the jury verdict 
or to indemnify the insured.

The court held that the insurer had no duty to 
defend or indemnify the accountant because 
the policy’s prior knowledge provision was not 
satisfied. The court premised its holding on 
the jury’s conclusion that the accountant made 
knowing misrepresentations to the client prior to 
the policy period. Thus, “prior to the effective date 
of [the] Policy, . . . [the accountant had] a basis to 
believe that any [] act or omission, or interrelated 
act or omission, might reasonably be expected to 
be the basis of a claim” by the former client.

The court also held that the insurer had no duty to 
defend or indemnify the accountant because the 
action giving rise to the accountant’s liability did 
not constitute “professional services.” The policy 
defined “professional services” as “those services 
performed in the practice of public accountancy 
by you or others for remuneration that inures to 
the benefit of [the named insured].” The court 
concluded that there was no evidence that 
remuneration inured to the benefit of the named 
insured because the accountant did not charge 
the business entity for soliciting investments 
from the client or charge the client for providing 
investment advice. 

After the insured broadly asserted in coverage 
litigation that communications with its broker and 
defense counsel were protected from discovery 
by the attorney-client privilege and work product 
doctrine, the insurer filed a motion to compel 
production, which resulted in the court conducting 
an in camera review of the documents.

The court held that the insured waived its 
work product and attorney-client protections 
with respect to certain communications 
with its defense attorneys by putting those 
communications “at issue.” In alleging facts 
regarding the allocation dispute with its insurer, 
the insured referred to the relative exposures 
related to covered and non-covered loss, 
defensibility of certain claims and other allocation 
issues. The court found that because the insured 
would likely need to rely on communications with 
its defense counsel to prove these allegations, the 
insured had put them at issue. The court further 
held that applying attorney-client privilege to the 
communications would deny the insurer access 
to information vital to its defense. The insured 
therefore waived its attorney-client privilege as to 
these communications.

The court held that the work product doctrine, 
which the insured asserted to protect the 
broker communications, was not applicable to 
communications pre-dating the date on which 
the insured reasonably anticipated litigation. The 
insured argued that it reasonably anticipated 
litigation on September 2, 2010 when it received 
an e-mail regarding the insurer’s concerns about 
defense costs and allocation issues. The court 
disagreed, finding that the parties continued to 
actively work together toward a resolution of 
the coverage issues for several years after that 
date. Instead, the court found that the insured 
reasonably anticipated litigation on November 2, 
2012, the date of the insurer’s final denial letter. 
The work product doctrine therefore protected 
the broker communications after the final denial 
letter was sent but not before that date. Moreover, 
the court held that the insured’s communications 
with its defense counsel prior to the date the 
parties reasonably anticipated litigation were 
discoverable because the insured and insurer 
had a “common legal interest” in minimizing the 
insured’s liability in the underlying litigation up 
until that point. 
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Louisiana Supreme Court Holds Settlement Demand Not Prerequisite for Bad Faith Failure-to-
Settle Liability continued from page 1

Bad Faith Claim Fails Absent Breach of Contract or Failure to Settle
continued from page 2

respond to the letter in writing, but subsequently 
offered to settle the claim for the policy limit of 
$25,000. The claimant’s attorney rejected the 
settlement offer and subsequently filed suit 
against the insured. Upon learning of the suit, 
the insurer sent a letter warning the insured of 
possible personal liability and advising him to 
retain independent counsel, but the letter did not 
mention the amount of the claimant’s medical 
bills, the attorney’s letter to the insurer, or the 
insurer’s offer to settle. At trial, the claimant 
recovered more than $176,000 against the 
insured, and the insurer promptly paid the policy 
limit of $25,000. The insured subsequently 
assigned his rights against the insurer to the 
claimant, who brought a bad faith action. The 
district court granted summary judgment in favor 
of the insurer, finding that the attorney’s letter did 
not constitute an actual settlement demand and 
thus concluding that (1) the insurer had no duty 
to notify the insured when the attorney’s letter 
was received, and (2) the absence of an actual 
demand precluded a failure-to-settle claim. The 
claimant appealed. 

On several questions certified from the United 
States Court of Appeals for the Fifth Circuit, 
the Louisiana Supreme Court first determined, 
as a preliminary matter, that Louisiana statute 
22:1973(A), which provides that insurers have 
a good faith “affirmative duty to … make a 
reasonable effort to settle claims with the insured 
or the claimant,” created a cause of action 
for bad-faith failure to settle. The court thus 
distinguished its holding in Theriot v. Midland Risk 
Insurance Co., 694 So.2d 184, 193 (La. 1997), in 
which the court ruled that third-party claimants do 
not have a generalized “bad faith” cause of action 
and are limited to enumerated actions in  La. R.S. 
22:1973(B). 

The court also concluded that a “firm settlement 
offer is unnecessary for an insured to sustain 
a cause of action against an insurer for a bad-
faith failure-to-settle claim, because the insurer’s 
duties to the insured can be triggered by 
information other than the mere fact that a third 
party has made a settlement offer.” According 
to the court, the statute’s plain language did not 
limit the insurer’s good faith “affirmative duty” 
only to situations where the insurer received a 
demand within policy limits. Instead, the insurer’s 
“obligation to act in good faith is triggered by 
knowledge of the particular situation, which 
knowledge the insurer has an affirmative duty 
to gather during the claims process.” The court 
posited that courts should determine whether an 
insurer has made “a reasonable effort to settle 
claims” on a case-by-case basis. 

In addition, the court held that an insurer can 
be held liable under La. R.S. 22:1973(B), which 
prohibits an insurer from “[m]ispresenting 
pertinent facts or insurance policy provisions 
relating to any coverages at issue,” for 
misrepresenting or failing to disclose facts that 
are not related to the insurance policy’s coverage. 
According to the court, the word “or” in the statute 
meant that an insurer could “be held liable for 
misrepresenting either: 1) ‘pertinent facts,’ or 2) 
‘insurance policy provisions relating to coverages 
at issue.’” In so holding, the court overruled the 
Louisiana intermediate court decisions in Talton 
v. USAA Casualty Insurance Co., 981 So. 2d 
969, 709-10 (La. App. Ct. 2008), and Strong v. 
Farm Bureau Insurance Co., 743 So. 2d 949, 
953 (La. App. Ct. 1999), in which the courts held 
that an insurer can only be found liable under La. 
R.S. 22:1973(B) if the insurer misrepresents the 
coverage provided by the insurance policy. 

breached any particular policy provision. The 
court also dismissed the bad faith claim, opining 
that under Illinois law, the implied covenant of 
good faith and fair dealing is a rule of contractual 
construction and not a stand-alone obligation. 
The court noted that Illinois courts had permitted 
stand-alone claims for insurer bad faith “only in 

the narrow context of cases involving an insurer’s 
obligation to settle with a third party who has sued 
the policyholder.” The court therefore dismissed 
the bad faith claim because the insured alleged 
neither a breach of any particular contractual 
obligation nor a failure to negotiate settlement in 
good faith. 
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Insurer Not Estopped from Relying on Exclusion in Unilaterally Disclaiming Duty to Defend; 
Business Enterprise Exclusion Bars Coverage continued from page 3

Knowing Conduct Is Not An “Error, Omission or Negligent Act” Under Technology E&O Policy
continued from page 5

Related Acts of Malpractice Give Rise to One Claim; Coverage Precluded by Prior Knowledge 
Exclusion  continued from page 4

In the coverage litigation that followed, the court 
held that, because none of the six underlying 
complaints indicated that the insured was being 
sued in his capacity as trustee of either of the two 
trusts named in the policy and because he was 
sued in his capacity as an officer, director, partner, 
trustee, or employee of some entity other than the 
two trusts, the policy’s aforementioned exclusion 
barred coverage. Relying on Professional 
Office Buildings, Inc. v. Royal Indemnity Co., 
427 N.W.2d 427 (Wis. Ct. App. 1988), the court 
rejected the insured’s argument that the insurer 
could not look to exclusions or limiting language 
when unilaterally determining its duty to defend. 
According to the court, to the extent that it had 
modified Professional Office Buildings through 
three holdings cited by the insured—Grube v. 
Daun, 496 N.W.2d 106 (Wis. Ct. App. 1992), 

Kenefick v. Hitchcock, 522 N.W.2d 261 (Wis. 
Ct. App. 1994), and Radke v. Fireman’s Fund 
Insurance Co., 577 N.W.2d 366 (Wis. Ct. App. 
1998)—it “lacked the authority to do so[.]”

The court also rejected the insured’s argument 
that the policy should be construed as 
providing coverage because the exclusion at 
issue purportedly rendered coverage illusory. 
According to the insured, the exclusion should 
have been read as barring “liability arising out 
of the Insured’s services and/or capacity as . 
. . trustee . . . of a trust,” rendering the policy 
illusory given that two trusts were named 
on the policy’s declarations page. The court 
rejected the insured’s reading of the exclusion 
as unreasonable, construing the exclusion as 
applying to “trust[s]” other than those specified in 
the declarations. 

The Illinois intermediate appellate court affirmed, 
holding that the insured had reason to know that 
a claim might result from the drafting error when 
it applied for the malpractice policy. The court 
found that when the insured bought the policy, it 
knew about the drafting error, that the terminated 
employee had sued, that the agreement as 
drafted entitled the employee to more than 
the advertising firm had intended, and that the 
circuit court had denied the advertising firm’s 
motion to dismiss the employee’s complaint. The 
insured argued that it had no reason to believe 
that the advertising firm would allege further 
acts of malpractice beyond the drafting error—
such as failing to preserve certain defenses in 

the employee’s lawsuit and failing to warn the 
advertising firm’s principal that any asset transfer 
might expose him to personal liability—and that 
those later acts should be covered by the policy. 
The appeals court applied the policy’s related 
claims provision to hold that these acts were the 
“same, related or continuous, or . . . ar[o]se from 
a common nucleus of facts” and thus the alleged 
malpractice acts all constituted one “claim.” In 
declining to treat the later acts of malpractice as 
separate “claims,” the court relied on the policy 
language and the fact that a contrary rule would 
incentivize an attorney to commit additional acts 
of malpractice related to the initial act to obtain 
coverage. 

suit to an insurer under a “Technology Errors and 
Omissions Liability” policy, and the insurer agreed 
to defend the insureds under a reservation 
of rights. The insurer then filed a declaratory 
judgment action concerning coverage.

In the coverage action, the court granted 
summary judgment in favor of the insurer. The 
policy at issue afforded coverage for loss caused 
by an “errors and omissions wrongful act,” which 
was defined to include “any error, omission or 

negligent act.” The court ruled that there was 
no coverage in this case because, in order to 
trigger coverage, “there must be allegations … 
that sound in negligence.” Here, the court ruled 
that there were no such allegations; the operative 
complaint alleged that the insureds knowingly 
withheld information unless and until the claimant 
met certain demands, which was not an “error, 
omission, or negligence.” As a result, the court 
ruled that coverage was not triggered under the 
policy.  
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Lawyer Could Only “Reasonably Expect” Claim By Former Client—Not Her Family Members
continued from page 6

Claim First Made After Policy Period But During Extended Reporting Period Does Not Trigger 
Coverage Under Claims-Made-And-Reported Policy continued from page 6

The lawyer further argued that he had no 
obligation to report the 2010 letters threatening 
a malpractice action because they involved a 
non-covered fee dispute. The court disagreed, 
reasoning that the letters clearly explained that 

the lawyer would be sued for malpractice should 
he not return the client’s fees. Upon deciding not 
to return the fees, the lawyer was on notice, and it 
was reasonable for him to expect at that time that 
a lawsuit could be filed against him.  

“timely” because it “was made beyond the policy 
term.”

The insured argued that the notice provision was 
ambiguous based on the “personal knowledge” 
condition of the notice provision, which states 
that the notice provision “will not be a barrier to 
coverage for those Insureds who do not have 
personal knowledge of a claim or potential claim. 
However all Insureds must promptly comply with 
this condition upon obtaining such knowledge.” 
In rejecting the insured’s contention, the court 
held that “[t]he personal knowledge provision 

can be reasonably interpreted to allow an 
insured to report a claim outside either the policy 
period or the extended reporting period as long 
as the insured ‘promptly’ does so once it has 
personal knowledge.” According to the court, “[t]
his interpretation, while construing the Policy in 
the light most favorable to the insured, does not 
make a claim filed after the termination of the 
policy period timely. If it did, instead of turning the 
Policy into a mere claims-made policy, it would 
effectively turn it into an occurrence policy. The 
Court can not rewrite the Policy.”  

by any Insured, with or without compensation, for 
any business enterprise . . . in which any Insured 
has a controlling interest.” The court reasoned 
that the record clearly demonstrated that the 
lawyer’s activities on behalf of the client were of a 
“hybrid” nature, in that he provided legal advice to 
the client while simultaneously pursuing his own 
business interests on behalf of an entity in which 
he held a controlling interest. The court concluded 
that this is precisely the type of situation that the 
business enterprise and insured status exclusions 
were intended to exclude. The court also noted 
that the client’s claims for legal malpractice 

sought to recover the very same losses that she 
suffered in connection with the nonpayment of the 
promissory notes.

Because the business enterprise exclusion 
barred coverage for claims based on the 
alleged acts and omissions of any insured for a 
business enterprise in which any insured has a 
controlling interest, the court also concluded that 
the exclusion precluded defense and indemnity 
coverage for the law firm and the second lawyer, 
neither of which actually held an interest in the 
real estate company.  

Business Enterprise Exclusion Bars Coverage for Malpractice Claim Based on Attorney’s Hybrid 
Role continued from page 7

“obtain[s] a favorable adjudication on the merits 
on a coverage question as the result of the 
expenditure of [counsel] fees.” The court held that 
a third-party claimant who litigates a coverage 
question against a defendant’s liability insurer 
may be a “successful claimant” for purposes 
of the statute because “an insurer’s refusal to 
provide liability coverage may also, as a practical 
matter, preclude an innocent injured party from 
being able to recover for the injury.” The court 
also held that the duty to defend is a “coverage 

question” within the meaning of the rule, even 
if there ultimately is no award of damages that 
requires indemnification. In other words, a third-
party claimant is entitled to its attorneys’ fees 
where the insurer’s duty to defend is established, 
even if there is no duty to indemnify. The court 
reasoned that its holding was consistent with 
the purpose of Rule 4:42-9(a), which seeks 
to discourage insurers from filing declaratory 
judgment actions to avoid their contractual 
obligations to provide coverage.  

Claimant Who Successfully Establishes Coverage But Loses Liability Suit Is a “Prevailing Party” for 
New Jersey’s Fee Statute continued from page 7
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