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Fourth Circuit Affirms Recoupment for
Insurer Where Guilty Pleas Triggered
Policy Exclusions
Applying Virginia law, the United States Court of Appeals for the
Fourth Circuit has held that a D&O policy did not cover civil and
criminal investigations where four of the insured’s officers pled
guilty to fraud and bribery charges. Protection Strategies, Inc. v.
Starr Indem. & Liab. Co., No. 14-cv-1972 (4th Cir. May 27, 2015).
The Fourth Circuit also affirmed the insurer’s right to recoup
defense expenses advanced during the investigations. Wiley Rein
represented the insurer.
In 2012, the government initiated civil and criminal investigations
into potential fraudulent conduct by the insured, a government
contractor, and certain of its officers in connection with the
procurement of government contracts. The company subsequently
filed a coverage action against its insurer to recover defense
costs incurred in the investigations under two successive private
company D&O policies. The insurer reimbursed those costs but
filed a counterclaim for recoupment after four of the company’s
officers pled guilty to criminal charges for fraud or conspiracy to
commit fraud. The district court granted the insurer’s motion for
summary judgment, concluding
continued on page 12

Eleventh Circuit Affirms Dismissal of
Insured’s Complaint in “Consent to
Settle” Case
The United States Court of Appeals for the Eleventh Circuit ruled
in favor of Wiley Rein’s client, an insurer, when it affirmed the
dismissal of a complaint filed by an insured seeking coverage
for amounts paid to settle an underlying lawsuit and alleging bad
faith on the grounds that the insured settled the underlying lawsuit
without its insurer’s consent. Piedmont Office Realty Trust, Inc. v.
XL Spec. Ins. Co., --- F.3d ---- (11th Cir. June 23, 2015).
The insured, a real estate investment trust, exhausted the limits
of a primary D&O policy and incurred another $4 million under
its excess policy while defending an underlying securities action.
The insured prevailed on summary judgment, but the securities
claimants appealed, and the insured sought consent from the
excess insurer to settle the case for the $6
continued on page 13
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Bond Exclusion Bars Coverage for
Claims Against Property Management
Company
The United States Court of Appeals for the Ninth Circuit, applying
California law, has issued a unanimous decision holding that a
bond exclusion in a professional liability policy barred coverage for
claims asserted against an insured property manager arising out of
its alleged failure to secure extensions of two surety bonds relating
to construction work performed on property owned by a community
association. VierraMoore, Inc. v. Continental Casualty Co., 2015
WL 3652479 (9th Cir. June 15, 2015). Wiley Rein represented the
insurer in the trial court and on appeal.
The insured, a property management firm, was named as a
defendant in a California superior court action brought by a
community association alleging that the property manager
negligently failed to secure extensions of two surety bonds that
were issued in connection with construction work performed on
property owned by the association. The insured property manager
tendered the claim to its insurer under

continued on page 14

Court Holds Shareholder Litigation and
Adversary Proceeding Arising From
Same Merger Are Separate Claims
A New York intermediate appellate court, applying New York law,
has held that a shareholder class action complaint concerning the
price of a merger and a bankruptcy adversary proceeding against
an insured’s directors and officers concerning the same merger
are separate claims. Am. Cas. Co. of Reading, Pa. v. Gelb, 2015
WL 3497863 (N.Y. App. Div. June 4, 2015). In so holding, the court
rejected the insurer’s argument that the adversary proceeding
brought by the insured’s creditors committee was precluded by the
policy’s insured v. insured exclusion based on the argument that
it was an “existing claim” related to the shareholder class action
that was brought prior to an endorsement providing a bankruptcy
coverage carve-back to the policy’s insured v. insured exclusion.
The insured company’s directors and officers were sued in a 2007
class action suit brought by a company shareholder seeking an
injunction against an upcoming merger. The plaintiff alleged that
the directors failed to get the best available price in connection
with the transaction. In 2009, after the merger and after the
company had filed for bankruptcy, a creditors committee received
permission to pursue a course of action on behalf of the debtors’
estates, and a litigation trust was created to prosecute causes of
action on behalf of the estate. The resulting adversary proceeding
alleged that financing obtained by the directors to finance the
merger overleveraged the company, forcing it into
continued on page 14
bankruptcy.
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Contractual Liability Exclusion Bars Coverage for Insureds’
Alleged Liability under Contract, Regardless Whether
Contracts Are Actually Valid
Applying New Jersey law, the United States Court
of Appeals for the Third Circuit has held that a
contractual liability exclusion precludes coverage
for a claim seeking to recover under contracts for
foreign exchange transactions regardless whether
the contracts in fact are valid. PNY Techs. Inc. v.
Twin City Fire Ins. Co., 2015 WL 3622933 (3d Cir.
June 11, 2015).
An insured company’s chief financial officer
entered into contracts for foreign exchange
transactions with four banks. When the contracts
resulted in losses, the banks demanded payment
from the company pursuant to the contracts.
The company sought coverage for the banks’
claims from its D&O insurer. The insurer denied
coverage based on an exclusion in the policy for
claims “based upon, arising from, or in any way
related to any actual or alleged . . . liability under
any contract or agreement, provided that this
exclusion shall not apply to the extent that liability

would have been incurred in the absence of such
contract or agreement.”
The company argued that the exclusion did not
apply because the CFO was not authorized to
execute the foreign exchange contracts, and thus
the contracts were invalid. The court affirmed
the district court’s entry of summary judgment
in favor of the insurer, holding that because the
exclusion applies to any alleged liability under any
contract and the banks had alleged such liability,
it does not matter for purposes of triggering
coverage whether the contracts in fact are invalid.
The court also rejected the insured company’s
argument that the alleged liability arose from the
CFO’s malfeasance—i.e., tortious acts rather
than contractual liability. The court held that the
banks were alleging liability due to losses under
the contracts, and thus the contractual liability
exclusion applies.

Insurer Waived Right to Rescind Where Its Agents Knew
of Facts that ‘Distinctly Implied’ Information on Policy
Application Was Incorrect
A federal district court has held that an insurer
waived its right to rescind a policy based on
material misrepresentations because at the time
of the application for coverage, the insurer’s
agents knew of facts that “distinctly implied” that
the information provided by the insured was false
or inaccurate. Star Ins. Co. v. Sunwest Metals,
Inc., 2015 WL 3741305 (C.D. Cal. June 15,
2015).

and plastic recycling exceeded the amounts
represented in the application, and therefore
it sought a declaration that it was entitled to
rescind two consecutive yearlong policies based
on material misrepresentations about the nature
of the insured’s business. The insured filed
counterclaims for breach of contract and bad faith
for failing to diligently conduct a fair investigation
of the claim.

The operator of a recycling collection center
procured coverage under the insurer’s scrap
dealer program designed to insure metal
recyclers. Paper and plastic recyclers were only
eligible for the program where those activities
were incidental exposures. On the insured’s
application, the insured’s broker indicated
that the amount of paper and plastic recycling
it conducted was minimal. After a fire at the
insured’s facility damaged much of the property,
the insured sought coverage under the policy. The
insurer subsequently discovered that the paper

The court held that, under California law, an
insurer may waive its right to information about
material facts by neglecting to make inquiries
where those material facts are “distinctly
implied” in other facts communicated to the
insurer. The court found that the facts at trial
established that the insurer and its agents were
aware of information that brought the applicant’s
representations regarding the amount of paper
and plastic recycling under suspicion and that
would induce a prudent person to make inquiry.

© 2015 Wiley Rein LLP | www.wileyrein.com
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Fraudulent Overbilling Likely Is “Professional Services” But
Coverage Barred by Fraudulent Acts Exclusion
The United States Bankruptcy Court for the
Middle District of Florida has held that an
attorney’s overbilling stemming from fraudulent
misrepresentations likely involved “professional
services” under a lawyers’ professional liability
policy but coverage was barred, in any event,
under the policy’s exclusion for “criminal,
dishonest, intentional, malicious or fraudulent
act(s).” Fla. Lawyers Mut. Ins. Co. v. West (In re
West), 2015 WL 2445315 (Bankr. M.D. Fla. May
20, 2015).
The insured assisted a client with estate planning,
and upon the client’s death assisted his estate
representative and co-trustee of the living trust.
The insured informed the co-trustee that Florida
law required that he charge a percentage fee
and that the decedent had approved the fee
arrangement. The co-trustee proceeded to pay
the insured $237,258. The co-trustee later sought

outside counsel and filed suit to recover the fees.
The insured filed for bankruptcy a year later,
and the bankruptcy court held that the insured’s
liability to the co-trustee was nondischargeable
because the fees were obtained through false
representations and fraud while acting in a
fiduciary capacity and entered a judgment of
$212,478 against the insured.
The insurer sought a declaration that the acts
at issue were not “professional services” under
the policy because the matter was essentially
a fee dispute and, in the alternative, that if the
acts were “professional services,” the policy’s
exclusion for fraudulent, intentional and dishonest
acts barred coverage. The court indicated
that it was inclined to rule that the judgment in
favor of the client fell within the coverage terms
because the claims involved a breach of fiduciary
continued on page 15

Contract Exclusion Bars Coverage for Fraud Claims Arising
Out of Advertising Services Contract
The United States District Court for the Central
District of California, applying California law, has
held that a breach of contract exclusion bars
coverage for fraud claims against an insured
advertising agency. Axis Ins. Co. v. Inter/Media
Time Buying Corp., 2015 WL 3609300 (C.D. Cal.
June 8, 2015).
The insured advertising agency brought suit
against one of its customers to collect debts owed
for advertising services. The customer then filed
a cross-complaint against the agency, alleging
breach of contract, fraud, and unfair business
practices. The customer alleged that the agency
had violated provisions in its contract requiring
the agency to purchase all media time itself rather
than through brokers, and to fully disclose actual
media costs. The customer alleged that it had
relied on these misrepresentations in choosing
to do business with the agency. The agency
tendered the cross-complaint under its multimedia
liability policy, which provided coverage for
advertising services errors and omissions.
In this coverage action, the court granted
summary judgment in favor of the insurer, finding
PAGE 4

that there was no potential for coverage under
the policy for the customer’s claims. First, the
court determined that the claims fell within the
policy’s insuring agreement. The insurer argued
that the alleged fraudulent misrepresentations by
the agency were not made in the performance
of advertising services but rather to induce the
customer to enter into a contractual relationship
in the first place. However, the court found that
the scope of the customer’s fraud claims were
broader than merely fraud in the inducement—
for example, the customer’s allegations that the
agency had failed to provide accurate information
regarding the actual costs incurred in placing
advertisements concerned services that were
rendered in the performance of advertising
services. The insurer also argued that the
customer’s claims involved the agency’s billing
practices and administrative activities rather than
the performance of advertising services, but the
court found that the customer’s claims regarding
the use of brokers to place advertisements
did concern the agency’s performance in the
placement of advertising.
continued on page 15
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Claim based on Unsolicited Text Messages in Violation
of TCPA Does Not Allege a “Privacy Wrongful Act” under
Policy’s “Cyber Claims Endorsement”
An Illinois intermediate appellate court has held
that a cosmetic surgery center was not entitled to
coverage because a claim alleging that it violated
the Telephone Consumer Protection Act (TCPA)
by sending unsolicited text messages advertising
its services did not allege a “privacy wrongful act”
under a “cyber claims endorsement” in a medical
professional liability policy. Doctors Direct Ins.,
Inc. v. Beaute’e’mergente, LLC, 2015 IL App (1st)
142919-U (Ill. App. Ct. June 22, 2015).
An underlying claimant brought a putative class
action lawsuit for violations of the TCPA and
the Illinois Consumer Fraud and Deceptive
Business Practices Act, alleging that the insured,
a cosmetic surgery center, sent unsolicited text
messages advertising its services. The insured
tendered that suit under its medical professional

liability insurance policy, which included a “cyber
claims endorsement” covering, among other
things, any claim alleging a “privacy wrongful
act.” The term “privacy wrongful act” was
defined to mean “any breach or violation of U.S.
federal, state, or local statutes and regulations
associated with the control and use of personally
identifiable financial, credit or medical information,
whether actual or alleged….” The insurer
filed a declaratory judgment action seeking a
determination as to its obligations under the
policy, and the trial court granted summary
judgment in its favor, holding that the underlying
complaint did not allege a “privacy wrongful act.”
With the insured in bankruptcy, the coverage
dispute went forward between the insurer and the
underlying claimant.
continued on page 16

Ninth Circuit Holds Professional Services Exclusion Bars
Coverage for Ponzi Scheme Lawsuit
The United States Court of Appeals for the Ninth
Circuit, applying California law, has held that a
professional services exclusion bars coverage for
a lawsuit alleging a Ponzi scheme by an insured
parent company and its subsidiaries, even
though only the subsidiaries directly performed
the investment services at issue. Jamison v.
Certain Underwriters at Lloyd’s Under Policy No.
B0146LDUSA0701030, 2015 WL 1546254 (9th
Cir. Apr. 8, 2015).
The insured parent company and its subsidiaries
were sued by a group of investors for fraudulently
selling unlawfully unregistered securities and
for running and concealing a Ponzi scheme.
The investors alleged that the subsidiaries had
provided improper investment advice and that the
parent company had operated the subsidiaries
in a way that allowed the Ponzi scheme. The
parties in the underlying litigation reached a
settlement for $3 million and the assignment of
the company’s rights under its D&O policy. The
investors then brought suit against the D&O
insurer. The district court granted the insurer’s
motion to dismiss on the basis of the policy’s
professional services exclusion, which bars claims
© 2015 Wiley Rein LLP | www.wileyrein.com

“for any act, error or omission in connection with
the performance of any professional services by
or on behalf of the Company for the benefit of any
other entity or person.”
On appeal, the court rejected the investors’
argument that the professional services exclusion
applied only to claims for acts “directly,” as
opposed to “indirectly,” connected to professional
services, or only to claims premised on primary,
as opposed to secondary, liability. The court held
that the exclusion was not reasonably susceptible
to that interpretation because the plain language
of the exclusion did not qualify the term “in
connection with” in any way. The court further
observed that the investors’ interpretation would
require the exclusion to apply differently to the
parent company than to the subsidiaries, even
though the policy did not distinguish between
the two for purposes of coverage. Finally, the
court held that this interpretation did not render
the policy illusory because the policy did cover
claims not in connection with the performance
of professional services, such as shareholder
derivative actions or regulatory investigations of
securities violations.
PAGE 5

Insurer Has Duty to Defend Even Though Court Holds No
Duty to Indemnify
A Pennsylvania federal court has held that while
an insurer does not have a duty to indemnify an
insured accounting firm, it must nevertheless
continue to defend the insured because of a
disputed issue of fact regarding the insured’s
knowledge of a potential claim prior to the policy’s
inception date. Navigators Ins. Co. v. Amsterdam,
2015 U.S. Dist. LEXIS 64385 (E.D. Pa. May 18,
2015)
An accounting firm was sued for allegedly
emailing derogatory and damaging information
about one of its clients for posting on a website.
The accounting firm sought coverage under its
professional liability insurance policy, and the
insurer agreed to defend the accounting firm
under a reservation of rights. Over a year later,
the insurer filed a declaratory judgment action
seeking to be relieved of any duty to defend or
indemnify the accounting firm. According to the
insurer, the policy’s condition that coverage was
unavailable for any facts or circumstances that
the “insured had a basis to believe . . . might

reasonably be expected to be the basis of a
claim” prior to the inception date was not satisfied
because the alleged conduct happened prior to
the policy’s effective date, and the insured had to
have known that it would result in a claim.
The court agreed with the insurer on the duty to
indemnify but not the duty to defend. The court
first pointed out that the insurer has a duty to
defend even if any of the allegations of the claim
are groundless false or fraudulent and even if the
claim accrued prior to the policy period. The court
determined that the facts upon which the insurer
based its denial—that the accounting firm knew
or had reason to know prior to policy inception
that sending the subject emails might result in a
claim—had not been proven. The court therefore
held that the insurer was not relieved of its duty to
defend.
Yet, as to indemnification, the court found the
insurer will have no duty to indemnify any final
continued on page 17

Professional Services Exclusion Bars Coverage for Claims
against Bank Accused of Facilitating Ponzi Scheme
Applying Florida law, the United States District
Court for the Southern District of Florida has
held that a professional services exclusion
precludes coverage for claims made against a
Ponzi schemer’s bank and four of its executives.
Goldberg v. Nat’l Union Fire Ins. Co. of Pittsburgh,
Pa., No. 1:13-cv-21653 (S.D. Fla. May 18, 2015).
The underlying claimants alleged that the
insureds facilitated a Ponzi scheme by extending
its perpetrator credit, protecting him from
overdrafts, providing him advice on averting
scrutiny, assisting his recurring transfers between
trust, business, and personal accounts, and
modifying and ignoring internal protocols. After
the insureds tendered the underlying claims to
their D&O insurers, the insurers denied coverage,
prompting the insureds to consent to a series
of settlements. The D&O policies’ professional
services exclusion bars coverage for “Loss in
connection with any Claim made against any
Insured alleging, arising out of, based upon,
PAGE 6

or attributable to the Organization’s or any
Insured’s performance of or any failure to perform
professional services for others, or any act(s),
error(s) or omission(s) relating thereto.”
In the coverage litigation that followed, the court
held that the professional services exclusion
precluded coverage for the underlying claims,
rejecting three of the insureds’ arguments to the
contrary. First, the court rejected the insureds’
argument that the professional services exclusion
operated severally rather than jointly, noting that
the exclusion—unlike other exclusions in the
insured’s policies—had no severability provision.
Second, the court rejected the insureds’ argument
that the underlying litigation arose out of “purely
internal management and regulatory functions”
rather than “services for others.” According to the
court, banking services for the Ponzi schemer
qualified as “professional services for others”
because “any failure by [the insureds] to comply
continued on page 15
Executive Summary

Crime Bond Affords No Coverage Where Insured Bank Fails to
Submit Complete Proof of Loss Prior to FDIC’s Appointment
as Receiver
A Colorado federal court has held that a claim
under a financial institution crime bond was
“extinguished” when the insured bank failed to
comply with all notice requirements before it was
placed in receivership. FDIC v. Kan. Bankers Sur.
Co., 2015 WL 2452988 (D. Colo. May 21, 2015).
An insurer issued to a bank a financial institution
crime bond that afforded coverage for, among
other things, loss to the bank resulting from
an employee’s dishonest or fraudulent acts.
The bond contained two notice requirements:
(1) notice of discovery of the loss as soon as
practicable and (2) within six months of discovery,
a proof of loss. However, the bond also provided
that, if the insurer opted not to exercise its right,
but not duty, to defend a lawsuit, the bank had
six months from any settlement or judgment to
submit a proof of loss. The bond also provided
that it “terminated in its entirety” “upon the
taking over of the Insured by a receiver or other
liquidator or by State or Federal officials.”

In February 2009, the bank notified the insurer
of a claim arising out of an employee’s lending of
money to a farm allegedly in a manner intended
to circumvent the bank’s lending limits. The farm
had gone into bankruptcy and could not repay
the loans. The farm sued the bank for breach
of fiduciary duty and sought the discharge of its
indebtedness. The insurer chose not to defend
the suit, and the bank did not submit a complete
proof of loss, despite requests from the insurer.
During the underlying lawsuit, the Federal Deposit
Insurance Corporation (FDIC) was appointed as
receiver for the bank. The FDIC subsequently
settled the underlying suit and recovered a
portion of the unpaid loans. The FDIC then
sought the remainder of the bank’s loss from
the unpaid loans under the bond. The insurer
denied coverage, arguing that the bank had
not submitted a proof of loss prior to the FDIC’s
appointment as receiver and that the receivership
terminated the bond.
continued on page 16

Demand Within Limits Not Required for California Bad Faith
Failure-to-Settle Liability
A federal court in California has denied an
insurer’s motion to dismiss an insured’s bad faith
failure-to-settle claim, holding that a demand
within limits or other settlement opportunity within
limits is not a prerequisite to bad faith liability.
Aspen Spec. Ins. Co. v. Willis Allen Real Estate,
2015 WL 3765008 (S.D. Cal. June 15, 2015).
The court concluded that, to survive a motion to
dismiss, California law only requires the insured
to allege “some circumstance” demonstrating that
the insurer knew a settlement within policy limits
was feasible.
The insured, a real estate company, was sued for
rescission of a home purchase and for recovery
of improvements costs after a landslide caused
a portion of the claimants’ backyard to slide
into a canyon. During settlement discussions,
the insured learned that it could resolve the
underlying claims for less than the policy limits,
but the insurer refused to give policy limits
© 2015 Wiley Rein LLP | www.wileyrein.com

settlement authority and made settlement offers
below the amount requested. While settlement
discussions were still ongoing, the insurer brought
a coverage action against the insured, seeking
declaratory judgment and rescission of the
policy due to misrepresentations. The insured
counterclaimed for breach of contract and bad
faith failure to settle.
In analyzing whether the insured’s bad faith
counterclaim survived the insurer’s motion
to dismiss, the court first stated that “under
California law, an insurer has a duty to effectuate
settlement where liability is reasonably clear,
even in the absence of a settlement demand.”
According to the court, an insurer can be liable
for bad faith failure to pursue a settlement if there
is evidence either that: (1) “the injured party
has communicated to the insurer an interest in
settlement”; or (2) “some other circumstance
continued on page 14
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Insurer Waives Privilege by Asserting Reasonable Basis for
Coverage Denial in Bad Faith Litigation
Applying South Carolina law, the United States
District Court for the District of South Carolina
has held that an insurer waived the attorney-client
and work-product privileges for communications
between the insurer and its coverage counsel
prior to the insurer’s denial of coverage where
the insurer asserts in a later bad faith suit that it
had a reasonable basis to deny coverage. East
Bridge Lofts Prop. Owners Assoc. v. Crum &
Forster Spec. Ins. Co., No. 14-2567 (D.S.C. June
3, 2015).
A claimant and the insured property owners’
association filed suit against an insurer for alleged
bad faith failure to settle a claim, which resulted
in a $55 million judgment against the insured.
As a defense, the insurer asserted that it had a
reasonable basis for denying coverage for the
underlying suit. The claimant and the insured
sought production of communications between
the insurer and its coverage counsel as well as
the coverage counsel’s work product.

The insurer moved to quash a subpoena
duces tecum to its counsel asserting that the
communications with its counsel were protected
from disclosure by the attorney-client privilege
and that its coverage counsel’s work product was
prepared in anticipation of litigation.
The court held that the insurer waived the
attorney-client and work product privilege,
stating that, “where an insurer in a bad faith
claim asserts an affirmative defense that it acted
reasonably and in good faith, the insurer puts at
issue the evidence it had before it at the time it
denied the claim, including communications with
counsel relevant to its statement of mind.” The
court clarified, however, that the waiver applied
only to privileged documents created prior to
the insurer’s coverage denial because evidence
arising after a coverage denial is irrelevant to the
propriety of the insurer’s pre-denial conduct.

No Coverage Where Attorneys’ Alleged Malpractice Occurred
Prior to Retroactive Date
The Court of Appeals of Minnesota has held that
a lawyers professional liability policy does not
afford coverage for a claim based on alleged
acts of malpractice that occurred prior to the
retroactive date. Gemelli v. Haugen, 2015 WL
2457005 (Minn. Ct. App. May 26, 2015).
Following a trial that took place in April and May
of 2008, a criminal defendant was convicted and
sentenced to prison on assault charges. After
being incarcerated for 17 months, the defendant
was retried and acquitted. The defendant
subsequently sued his attorneys for legal
malpractice and vicarious liability based on their
alleged acts and omissions during the first trial.
The attorneys’ professional liability insurer denied
defense and indemnity coverage for the lawsuit
because all of the alleged conduct occurred prior
to the policy’s retroactive date of December 5,
2008. The attorneys and the defendant eventually
entered into a stipulated settlement, agreeing that
the amount of the judgment could be recovered
only against the insurer. The defendant then
brought suit against the insurer, and the trial court
granted summary judgment in favor of the insurer
PAGE 8

based on the policy’s retroactive date.
On appeal, the Court of Appeals of Minnesota
affirmed. The court concluded that, as a condition
precedent to coverage, the policy unambiguously
required the insured to have committed an “act,
error, or omission” after the retroactive date of
December 5, 2008. The court further observed
that the purportedly tortious acts and omissions
by the insured attorneys—both as alleged in the
complaint and as described in the settlement
agreement—all involved breaches of the standard
of care during the defendant’s first trial that ended
in May 2008. The court rejected the defendant’s
argument that his incarceration (which extended
well past the policy’s retroactive date) triggered
the policy’s coverage for “personal injury” claims.
The court held that the policy plainly covered
claims for “personal injury” only if such claims
arose from an act, error, or omission that occurred
after the retroactive date. According to the court,
all of the alleged acts that purportedly resulted
in the defendant’s incarceration occurred in May
2008 or earlier.
Executive Summary

Failure to Provide Notice of EEOC Charge for Nearly Two
Years Is Unreasonable As a Matter of Law
Applying Virginia law, a federal district court
has held that there is no coverage under an
employment practices liability policy where the
insured failed to provide notice of an employment
discrimination charge for nearly two years, in
violation of the policy’s notice condition. E. Dillon
& Co. v. Travelers Cas. & Sur. Co. of Am., 2015
WL 3657713 (W.D.Va. June 12, 2015).
A former employee filed a charge of discrimination
against the insured company with the Equal
Employment Opportunity Commission (EEOC) in
April 2011. The company hired counsel to defend
the charge. The EEOC dismissed the charge and
issued a right to sue notice, but then reversed
its position and issued a finding that there was
reasonable cause to believe that the company
had violated a federal anti-discrimination statute.
At the EEOC’s urging, the company and the
employee agreed to attend a conciliation meeting
in March 2013. Weeks before that meeting, the
company notified its employment liability insurer
of the discrimination charge. The insurer denied
coverage pursuant to the provision in the policy
requiring, as a condition precedent to coverage,
that the insured provide written notice of the
particulars of a claim “as soon as practicable.”
After the conciliation was unsuccessful, the
employee filed suit against the company. Despite
being served with the complaint and summons

in September 2013, the company did not inform
its insurer of the suit until February 2014. The
insurer again denied coverage. After the company
settled the claim, it filed a declaratory judgment
action against the insurer to recover its defense
expenses and the amount of the settlement
payment.
The court granted summary judgment in favor
of the insurer, concluding that there was no
coverage based on the insured’s failure to satisfy
the policy’s notice condition precedent. The
court held that the company’s two-year delay
in providing notice of the EEOC charge was a
material breach of the policy. The court explained
that it was not reasonable for the company to
wait until a lawsuit would be filed before putting
its insurer on notice. The court also observed
that the insurer was clearly prejudiced by the
company’s delay, as it was unable to investigate
the claim or control the defense until after the
EEOC found there was reasonable cause to
conclude the company discriminated against
the employee. The court further held that, even
if there were no prejudice, the length of the
company’s delay would alone be sufficient to
find a material breach, as a two-year delay far
exceeds the length of delays that have been
deemed unreasonable as a matter of law by
Virginia courts.

No Coverage Under Claims-Made-And-Reported Policy Where
Claim Not Made or Reported During the Policy Period
A Louisiana federal court has held that no
coverage was available under a claims-madeand-reported policy where no claim was made
during the policy period or noticed in accordance
with the terms of the policy. Cupps v. Torus Spec.
Ins. Co., 2015 WL 3755860 (E.D. La. June 16,
2015).

The law firm’s malpractice carrier issued a claimsmade-and-reported insurance policy with a policy
period that expired on January 26, 2013. The
insurance carrier was notified of a potential claim
on January 13, 2014, and the decedent’s relatives
filed a malpractice action against the law firm on
February 3, 2014.

A man was murdered by two escaped prisoners.
The decedent’s relatives hired a law firm to
file a wrongful death action against the state
government for negligently permitting the escape
of the prisoners. The lawsuit was dismissed in
November 2013 on, among other grounds, statute
of limitations. Days later, the plaintiffs advised
the law firm that the firm’s negligence in filing the
lawsuit might have caused them injury.

The policy at issue was a claims-made-andreported policy that required a claim to be made
during the policy period and noticed to the insurer
within 60 days of the policy period. Because
no claim was made or noticed to the insurer
within the relevant timeframe, the court granted
summary judgment to the insurer.

© 2015 Wiley Rein LLP | www.wileyrein.com
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Notice-Prejudice Rule Does Not Apply to Fidelity Bonds
In an unpublished decision applying Colorado
law, a federal district court has held that an
insurer does not need to establish prejudice in
order to deny coverage under a fidelity bond on
late notice grounds. In re Centrix Financial, 2015
WL 2259647 (N.D. Ill. May 11, 2015). The court
also determined that notice to an insurer that
was a subsidiary of the same parent company
could not be construed as constructive notice
and imputed to the other insurer absent evidence
that the insured reasonably believed that notice
to one insurer also constituted direct notice to the
affiliate that issued the bond.
The insured’s trustee sought coverage under
the insured’s fidelity bond for money that was
reportedly fraudulently diverted from the insured
by five of its former officers. The insurer denied
coverage for the reported loss on the grounds
that the insured failed to provide notice within 60
days of discovery of the alleged loss and that the
insured discovered the loss before the inception
of the bond based upon allegations in a prior
third-party suit. The trustee filed an adversary
complaint in the insured’s bankruptcy proceeding,

and the parties filed motions for summary
judgment. In connection with those motions, the
insurer also filed motions in limine regarding
certain evidentiary issues.
In granting the insurer’s motion in limine as to
evidence regarding prejudice, or lack thereof,
suffered by the insurer as a result of the insured’s
late notice, the court determined that an insurer
does not have to demonstrate prejudice in order
to deny coverage under a fidelity bond on late
notice grounds. The bond required notice to be
provided “at the earliest practicable moment, not
to exceed sixty days, after discovery of loss.”
In reaching its conclusion, the court concluded
that the fidelity bond and its notice requirement
was “much closer in substance to [a] claimsmade policy . . . than [an] occurrence policy,” and
Colorado courts do not apply the notice-prejudice
rule to claims-made policies. Therefore, according
to the court, the insurer did not need to establish
prejudice in connection with its denial of coverage
on late notice grounds, and evidence regarding
whether the insurer suffered prejudice was not
relevant.
continued on page 16

Fidelity Bond Provides Coverage for Third-Party Claim
Arising from Employee’s Fraud
Applying Minnesota law, the United States Court
of Appeals for the Eighth Circuit has held that a
bank’s fidelity bond provides coverage for claims
by third-parties alleging that a bank employee
used their money in a fraudulent investment
scheme. Avon State Bank v. Bancinsure, Inc.,
2015 WL 3465985 (8th Cir. June 2, 2015).
A bank employee convinced two individuals
to invest funds in what turned out to be scam.
The employee misrepresented the nature of
the transaction so that the investors would write
checks directly to the bank. The employee then
wired the funds to the source of the investment
scam. After the investors realized they would not
get their promised returns, they filed suit against
the bank. A jury returned a verdict in their favor,
finding that the employee had breached his
duty to disclose material information about the
investment and that he had done so while in the
scope of his employment with the bank.
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The bank sought coverage for the claim under
its fidelity bond, which required the insurer to
indemnify the bank for any “loss resulting directly
from dishonest or fraudulent acts committed by
an Employee acting alone or in collusion with
others.” The bond covered only property “held
by the Insured in any capacity” or “for which the
Insured is legally liable,” and it required that the
employee at issue act with “manifest intent . .
. to cause the Insured to sustain such loss” or
“to obtain improper benefit for the Employee or
another person or entity.”
The court held that the bond affords coverage for
the investors’ claim. The insurer argued that the
bond covers only first-party losses and not thirdparty claims. The court disagreed, finding no such
limitation in the policy language and noting that
Minnesota courts have permitted bond coverage
for an insured’s loss of third-party property in
its possession and theft committed against a
third party by the insured’s
continued on page 17
Executive Summary

Unpaid Compensation and Breach of Contract Exclusions Bar
Coverage for Independent Contractor’s Suit
Applying Illinois law, an Illinois federal district
court has granted an insurer’s motion to dismiss
a coverage action where unambiguous unpaid
compensation and breach of contract exclusions
precluded coverage for allegations that the
policyholder wrongfully withheld compensation
owed to an independent contractor. Altom
Transp., Inc. v. Westchester Fire Ins. Co., 2015
WL 2399126 (N.D. Ill. May 18, 2015).
The insurer issued a private company
management liability policy to the policyholder,
a company that hauled liquid commodities in
tanker trailers. The policy contained a D&O
coverage part, which excluded from coverage
any claim “alleging, based upon, arising out of,
attributable to, directly or indirectly resulting from,
in consequence of, or in any way involving . . .
(1) improper payroll deductions, unpaid wages
or other compensation . . . or any violation of any
law, rule or regulation, or amendments thereto,

that governs the same topic or subject” (Unpaid
Compensation Exclusion); or (2) “the actual or
alleged breach of any contract or agreement;
except and to the extent the Company would
have been liable in the absence of such contract
or agreement” (Contract Exclusion).
An independent contractor truck driver provided
driving services to the policyholder pursuant to
a lease agreement. The driver brought a lawsuit
against the company, alleging that he should have
been paid additional compensation under the
lease agreements. The suit alleged that the lease
agreement violated a federal regulation by failing
to specify certain aspects of the compensation
calculation; the company breached the agreement
by failing to pay agreed compensation; and the
company was wrongfully enriched by its failure to
pay the contractor amounts owed.
continued on page 17

Court Stays Litigation of Certain Coverage Defenses, Allows
Others To Proceed Pending Resolution of Underlying
Litigation
Applying California law, the United States District
Court for the Northern District of California has
granted an insured’s motion to stay in part,
holding that certain of an insurer’s coverage
defenses should be stayed pending resolution
of underlying litigation where those coverage
defenses turn on facts to be litigated in the
underlying litigation. Ironshore Spec. Ins. Co.
v. 23andMe, Inc., 2015 WL 2265900 (N.D. Cal.
May 14, 2015). The court denied the insured’s
motion to stay with respect to the applicability
of the policy’s contract exclusion, finding that
the issue could be decided based upon the
underlying pleadings and was not controlled by
the determination of fact issues in the underlying
litigation.
The insured sold DNA saliva kits that allegedly
allowed consumers to access and understand
their personal genetic information. The Food
and Drug Administration (FDA) issued a warning
letter concerning certain aspects of the DNA
kits, alleging the kits were sold without approval.
© 2015 Wiley Rein LLP | www.wileyrein.com

Subsequently, several putative class action
complaints and an arbitration demand were filed
against the insured in connection with the sale of
the DNA kits, which generally alleged false and
misleading advertising, unfair competition and
violation of consumer protection law claims. The
State of Washington also initiated an investigation
into the insured’s DNA kits.
The insured tendered the class action complaints,
arbitration demand and the state investigation
under its professional liability and life sciences
policy. The insurer agreed to defend the
actions under a reservation of rights and filed a
declaratory judgment action seeking a declaration
that it does not have a duty to defend or indemnify
the insured based on several different coverage
defenses, including that the (i) claims did not seek
covered or insurable “Damages”; (ii) the off-label
promotion exclusion barred coverage; (iii) the
claims do not allege a “Wrongful Act”; and (iv) the
contractual liability exclusion barred coverage,
which precludes
continued on page 12
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Fourth Circuit Affirms Recoupment for Insurer Where Guilty Pleas Triggered Policy Exclusions
continued from page 1

that the earlier of the two policies applied; that
the guilty pleas triggered the policy’s profit;
dishonesty, prior knowledge and warranty
exclusions; and that the insurer was entitled to
recoupment of all defense expenses.
The Fourth Circuit found no reversible error in the
district court’s decision and rejected as “without
merit” each of the company’s contentions. First,
the court cited decades-old precedent in rejecting
the argument that the insurer waived the right to
rely on the prior knowledge exclusion, included
only in the earlier policy, by assuming that the
later policy was triggered before it learned that
the investigations began during the earlier policy

period. The court also rejected arguments that
the district court “impermissibly resolved issues
of facts” in determining, among other things,
that a warranty letter was part of the earlier
policy. Accordingly, the court affirmed that the
guilty pleas triggered multiple exclusions in the
earlier policy, barring coverage for all defense
costs incurred in the investigations. Finally, the
court agreed that the duty-to-defend policy’s
recoupment provision entitled the insurer to
recoup all defense costs, including interest,
and rejected the argument that the provision
impermissibly eliminated the insurer’s duty to
defend retroactively.

Court Stays Litigation of Certain Coverage Defenses, Allows Others To Proceed Pending Resolution
of Underlying Litigation continued from page 11

coverage for claims arising from the insured’s
“assumption of liability or obligations in a contract
or agreement.” The insured filed a motion to stay
the coverage litigation pending resolution of the
underlying claims.
The court granted in part and denied in part the
insured’s motion to stay. In so doing, the court
examined the relevant issues under California law
in determining whether it is appropriate to stay
an insurer’s declaratory judgment action as set
forth in Montrose Chemical Corp. of California v.
Superior Court, 6 Cal. 4th 287 (1993) (Montrose
I) and Montrose Chemical Corp. of California
v. Superior Court, 25 Cal. App. 4th 902 (1994)
(Montrose II). The court noted that Montrose I
held that “a stay of the declaratory relief action
pending resolution of the third party suit is
appropriate when the coverage question turns on
facts to be litigated in the underlying action.” The
court further stated that Montrose II recognized
that there are “three ways in which an insured
might be prejudiced by concurrent litigation of
the declaratory relief and third party actions: (1)
the insurer might ‘join forces with the plaintiffs
in the underlying actions as a means to defeat
coverage’; (2) the insured might be ‘compelled to
fight a two-front war, doing battle with the plaintiffs
in the third party litigation while at the same time
devoting its money and its human resources to
litigating coverage issues with its carriers’; and
(3) ‘the insured may be collaterally estopped from
relitigating any adverse factual findings in the
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third party action, notwithstanding that any fact
found in the insured’s favor could not be used to
its advantage.’” According to the court, “[a] stay
is required in the first and third type of prejudice
involving factual overlap”; otherwise, the issue is
left to the discretion of the court.
Here, the court addressed each coverage
defense, applying the factors set out in Montrose
I and Montrose II. With respect to the insurer’s
argument that the claims alleged uncovered
or uninsurable “Damages,” the court held that
whether the claims seek equitable relief or
restitution, which are excepted from the definition
of “Damages,” or amounts not insurable under
California law “is not apparent on the face of the
underlying pleadings.” In this regard, the court
stated that “any determination by this Court that
[the insured’s] revenues from the [DNA kits]
were ill-gotten or wrongfully acquired would be
precisely the type of adjudication prohibited
by Montrose II.” The court similarly concluded
that whether coverage is barred by the off-label
promotion exclusion in the policy, which bars
coverage for claims arising out of the “promotion
of off-label or unapproved uses for drugs or
medical devices,” “cannot be litigated without
determining factual issues that overlap with the
underlying litigation . . . [because] the Court
would have to make a factual determination that
[the insured] promoted ‘off-label or unapproved
uses for drugs or medical devices” . . . , and then
would have to conclude
continued on page 13
Executive Summary

Eleventh Circuit Affirms Dismissal of Insured’s Complaint in “Consent to Settle” Case
continued from page 1

million remaining under its policy. Based largely
on the insured’s counsel’s analysis of the potential
exposure, the excess insurer agreed to contribute
$1 million toward settlement. Without obtaining
the insurer’s consent, the insured entered into a
$4.9 million settlement agreement, which was later
approved by the district court. The insured then
sued the excess insurer in federal district court for
breach of contract and bad faith, seeking coverage
for the full settlement amount plus statutory
interest. The insured claimed, among other things,
that the insurer’s consent to the settlement was
not required because the insurer withheld its
consent unreasonably and in bad faith. Rejecting
that argument, the district court granted the
insurer’s motion to dismiss. The insured appealed.
The Eleventh Circuit certified questions to the
Georgia Supreme Court. In responding to the
certified questions, the Georgia Supreme Court
summarized its conclusion that the insured’s
complaint was properly dismissed:
[T]he plain language of the insurance
policy does not allow the insured to settle
a claim without the insurer’s written
consent. It also provides that the insurer

shall only be liable for a loss which the
insured is “legally obligated to pay.”
Finally, the policy contains a “no action”
clause which stipulates that the insurer
may not be sued unless, as a condition
precedent, the insured complies with
all of the terms of the policy and the
amount of the insured’s obligation to
pay is determined by a judgment against
the insured after a trial or a written
agreement between the claimant, the
insured, and the insurer. In light of these
unambiguous policy provisions, we hold
that [the insured] is precluded from
pursuing this action against [the insurer]
because [the insurer] did not consent to
the settlement and [the insured] failed
to fulfill the contractually agreed upon
condition precedent.
Upon review of the Georgia Supreme Court’s
opinion on the certified questions, the Eleventh
Circuit noted that the “definite response”
mandated the conclusion that the district court
properly dismissed the insured’s complaint. The
court therefore affirmed the dismissal in a per
curiam opinion.

Court Stays Litigation of Certain Coverage Defenses, Allows Others To Proceed Pending Resolution
of Underlying Litigation continued from page 12

that the underlying claims are based upon that
promotion.” Concerning the insurer’s defense that
the claims alleged intentional or reckless conduct
that did not constitute a “Wrongful Act,” the court
held that because “[n]one of the underlying actions
are limited solely to the claims identified by [the
insurer] as barred by the definition of ‘Wrongful
Act,’ . . . [and the] adjudication of the ‘Wrongful
Act defense would not relieve [the insurer] of its
duty to defend the underlying actions,” the burden
to the insured to litigate nondispositive issues
outweighs the insurer’s interests. The court thus
granted the insured’s motion to stay in part.
The court, however, denied the insured’s motion
to stay with respect to the insurer’s defense
that coverage was barred in its entirety by the
policy’s contractual liability exclusion. The insurer
contended that because each claimant entered
into a contract with the insured when purchasing
its DNA kit coverage was barred in its entirety
for all claims. The court stated that it “need not
© 2015 Wiley Rein LLP | www.wileyrein.com

determine the merits of the defense but only
whether it can be litigated at this time without
prejudice to [the insured]” and that the issue
under the contract exclusion turns on “whether
the underlying claims arise out of [the insured’s]
‘assumption of liability or obligations’ under those
contracts.” The court held that “those issues
can be resolved as a matter of law based upon
the face of the underlying pleadings without
determining factual issues that could give rise
to collateral estoppel against [the insured] in the
underlying actions.” The court further ruled that,
“[i]n balancing the prejudice to [the insured] if the
Contract exclusion defense is litigated at this time
against the prejudice to [the insurer] if litigation of
that defense is stayed, the Court has concluded
that [the insurer’s] significant expenditure of
resources defending [the insured] in actions as to
which there may be no coverage outweighs the
burden to [the insured] of litigating the Contract
exclusion defense in the limited manner suggested
by [the insurer].”
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Bond Exclusion Bars Coverage for Claims Against Property Management Company
continued from page 2

a professional liability policy. The insurer denied
coverage on the basis that, among other things,
the policy contained a bond exclusion that barred
coverage for any claim “based upon, directly or
indirectly arising out of, or in any way involving
the failure to effect or maintain any insurance
or bond, or to any failure to cover certain perils
or to purchase an adequate amount or type
of insurance.” Notwithstanding the insurer’s
position that its policy did not afford coverage for
the association’s claim, the insurer contributed
to the settlement of the underlying action on
the property manager’s behalf, subject to a
full reservation of rights, including an express

reservation of the right of recoupment. After the
insured instituted a coverage action, the district
court granted summary judgment to the insurer,
and the property manager appealed.
On appeal, the Ninth Circuit affirmed the ruling in
favor of the insurer. It held that the bond exclusion
was “broad, unambiguous, and enforceable,” and
it noted that all of the claims in the underlying
action arose out of the insured’s failure to ensure
that the surety bonds remained effective until
construction was complete. The court’s decision
also left unchanged the district court’s ruling that
the insurer was entitled to recoup the amount it
contributed to the underlying settlement.

Court Holds Shareholder Litigation and Adversary Proceeding Arising From Same Merger Are
Separate Claims continued from page 2

Following the exhaustion of the primary policy,
the excess carriers filed coverage litigation
seeking a declaration that the shareholder class
action and the adversary proceeding arose from
“interrelated wrongful acts,” and thus, coverage
for the adversary proceeding was barred by the
policy’s insured v. insured exclusion as it existed
at the time the class action was filed. That version
of the exclusion precluded claims brought by a
creditors committee in a bankruptcy proceeding,
so the insurers argued that coverage for the
adversary proceeding accordingly was barred.
The trial court disagreed, noting that, under the
policy, “all Loss arising out of the same Wrongful
Act and all Interrelated Wrongful Acts of Insured
Persons shall be deemed one Loss . . . .,” but
that, while the two actions might be considered
“one loss” for purposes of related claims under
the interrelated wrongful acts provisions, they still
remain separate “claims.” The trial court therefore
held that the enhanced bankruptcy coverage
carve-back in an endorsement to the policy
added after the class action but prior to the filing
of the adversary proceeding, which broadened
the exception to the insured v. insured exclusion

to include coverage for claims brought by a
bankruptcy creditors committee, applied, restoring
coverage for the defense costs for the adversary
proceeding.
On appeal, the New York intermediate appellate
court affirmed the trial court’s ruling. The court
held that, “[t]he two proceedings, while arising
from the merger, are wholly different, with different
parties, different allegations, and different causes
of action.” The court continued, stating that,
“[i]n essence, the merger litigation was premised
on the allegation that the price per share set
by [the insured’s] directors and officers was too
low, while the adversary proceeding is premised
on the allegation that the price was in a sense
too high, supported by unsustainable revenue
projections and requiring excessive leverage by
[the insured] to finance and consummate the
transaction.” Because the adversary proceeding
was commenced after the endorsement adding
enhanced bankruptcy coverage was added
to the policy, the court held that the insured v.
insured exclusion did not apply to the adversary
proceeding.

Demand Within Limits Not Required for California Bad Faith Failure-to-Settle Liability
continued from page 7

demonstrating the insurer knew that settlement
within policy limits could feasibly be negotiated.”
Further, the court stated that California law
does not require the “other circumstance” to
be presented by the claimant or injured party.
The court held that the insured had sufficiently
PAGE 14

presented evidence of “some other circumstance”
demonstrating that the insurer knew a withinlimits settlement was feasible by alleging that
the insured had informed the insurer that it could
settle the underlying suit for less than the policy
limits.
Executive Summary

Insurer Waived Right to Rescind Where Its Agents Knew of Facts that ‘Distinctly Implied’
Information on Policy Application Was Incorrect continued from page 3

For example, during the application process, the
insurer’s agents noticed that the insured’s web
site indicated that paper and plastic were recycled
on site, and the insured’s broker answered
inquiries about the paper and plastic recycling
with vague and imprecise responses. The insurer
also received a loss control report describing the
operations of the insured as purchase and sale
of aluminum, glass and paper—not specifying
the quantities of each. The court held that these
“numerous red flags” imposed upon the insurer a
duty to investigate further, and that its failure to do
so amounted to waiver of its right to rescind the
policies.

The court further held that, although the insurer
breached the contract, it did not act in bad faith
because there was a genuine dispute as to
the insured’s entitlement to benefits under the
policies. According to the court, the insurer had
a right to investigate whether it had a basis to
rescind the policies, and investigating its right to
rescind while also investigating the claims did not
amount to bad faith.

Fraudulent Overbilling Likely Is “Professional Services” But Coverage Barred by Fraudulent Acts
Exclusion
continued from page 4

obligations rather than a mere fee dispute. The
court noted, however, that it need not decide
the issue because the fraudulent acts exclusion,
which excluded coverage for claims “arising out
of a criminal, dishonest, intentional, malicious or
fraudulent act, error or omission” committed by
the insured, clearly applied to bar coverage. The
court rejected the co-trustee’s arguments that the
exclusion applied only to criminal acts and that

the exclusion did not apply because the insured’s
acts also constituted a breach of fiduciary duty
in addition to fraud. The court held that given
the bankruptcy court’s prior conclusions (and
the district court’s affirmance) that the acts were
fraudulent, the plain language of the exclusion
barred coverage.

Contract Exclusion Bars Coverage for Fraud Claims Arising Out of Advertising Services Contract
continued from page 4

Having determined that the customer’s claims
fell within the insuring agreement, the court
considered the policy’s contract exclusion, which
barred coverage for claims for or “arising out
of” any actual or alleged breach of contract.
The court found that this exclusion precluded
coverage because all of the customer’s
allegations “arose out of” the breach of the
agency’s contractual obligations to make

advertising purchases directly for the customer
and to make full disclosures to the customer
regarding those purchases. The court found
that the customer’s allegations of tortious
misrepresentations would not exist if the agency
had not allegedly assumed the contractual
obligations to run its operations and to disclose its
media costs in a particular manner.

Professional Services Exclusion Bars Coverage for Claims against Bank Accused of Facilitating
Ponzi Scheme
continued from page 6

with internal management procedures or to
perform certain regulatory functions was done in
order to preserve the [Ponzi schemer’s] accounts
and to facilitate [his] business.” Third, the court
rejected the insureds’ argument that their D&O
policies were illusory in the event that the
professional services exclusion barred coverage.
© 2015 Wiley Rein LLP | www.wileyrein.com

The court found that the policies “provide
coverage for many [c]laims that would not involve
professional services for others,” including
wrongful termination, harassment, retaliation,
negligent hiring, training, and retention, and
securities claims.
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Claim based on Unsolicited Text Messages in Violation of TCPA Does Not Allege a “Privacy
Wrongful Act” under Policy’s “Cyber Claims Endorsement” continued from page 5

On appeal, the court affirmed the decision in favor
of the insurer. After concluding that the phrase
“associated with” modified the phrase “U.S.
federal, state, or local statutes and regulations,”
and not “any breach or violation,” the court
determined that the TCPA is not “associated with”
the control and use of personally identifiable
financial, credit, or medical information. Instead,
according to the court, the TCPA only prohibits the
actual making of certain kinds of telephone calls,
and it does not address how a caller might control
or use certain information (even if that information
was used in selecting the call recipients). The
court also found that the allegations for violations
of the state consumer fraud statute did not allege
a “privacy wrongful act” because the specific
violations alleged were based on conduct that
violated the TCPA and other similar state statutes,
which were not “associated with” the control
and use of personally identifiable financial,
credit, or medical information. In so holding, the
court rejected the claimant’s argument that the

consumer fraud act also could be violated by
violations of privacy-related statutes, noting that
the underlying complaint did not mention those
statutes or conduct that would violate them.
The court also rejected the claimant’s argument
that “the collection of names and telephone
numbers implicates the control and use of
personally identifiable financial, credit, or medical
information,” concluding that the mere fact that
a list with names and telephone numbers was
in the possession of a doctor did not make
the information personally identifiable medical
information. Likewise, the court noted that
the insured was not a “financial institution” or
“other person” over whom the Federal Trade
Commission (FTC) had enforcement authority
under the Gramm-Leach-Bliley Act, and it
therefore rejected the claimant’s argument that
the regulations promulgated by the FTC to define
“personally identifiable financial information” had
any relevance under the circumstances.

Notice-Prejudice Rule Does Not Apply to Fidelity Bonds
continued from page 10

The court also excluded any evidence regarding
the insured’s notice of the prior lawsuit to the
bond insurer’s affiliate under a separate policy
in an attempt to establish that the bond insurer
had “constructive notice” of the loss. The court
determined that the insured did not provide any

evidence that it reasonably believed that notice
to a different insurer constituted direct notice to
the fidelity bond insurer, and the insured failed
to show that the two insurers’ operations were
sufficiently interrelated.

Crime Bond Affords No Coverage Where Insured Bank Fails to Submit Complete Proof of Loss Prior
to FDIC’s Appointment as Receiver
continued from page 7

In the ensuing coverage litigation, the court
disagreed with the FDIC’s argument that the
proof-of-loss requirement was excused. First,
the court rejected the argument that the bank’s
notice of a claim was sufficient because the bond
expressly required a proof of loss. Second, the
court disagreed that the provision allowing for the
submission of a proof of loss within six months
of a settlement or judgment in the underlying suit
trumped the provision providing for termination of
the bond upon the date of receivership.
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The court concluded that the termination provision
was a more specific provision that trumped the
general condition relating to the due date for the
proof of loss. The court also held that the result
was not so inherently unreasonable as to violate
Colorado public policy and noted that federal
law specifically allows termination provisions in
financial institution bonds. The court therefore
granted summary judgment in favor of the
insurer.

Executive Summary

Insurer Has Duty to Defend Even Though Court Holds No Duty to Indemnify
continued from page 6

judgment in the underlying case. The court
explained that the accounting firm could only
be found liable if a fact-finder determined
the accounting firm disseminated the alleged
confidential information, which would mean that

they would have known that a claim was likely to
be made. On the other hand, the court explained,
if they are not found liable, there will be nothing to
indemnify.

Fidelity Bond Provides Coverage for Third-Party Claim Arising from Employee’s Fraud
continued from page 10

employee. The insurer also argued that the loss
was not “direct” because the bank did not own or
hold the invested funds and was not legally liable
for them. The court rejected this argument, finding
that the bank possessed the funds, even if briefly,
when the investors wrote checks to the bank for
amounts that were then wired to the source of
the investment scam. The court also rejected the
insurer’s argument that the employee failed to act
with “manifest intent,” ruling that the employee

acted with intent to obtain an improper benefit
for himself. Finally, the insurer contended that
the bank failed to comply with the bond’s proofof-loss requirement. The court disagreed, finding
that the bank complied with the bond’s six-month
notification requirement by providing proof of loss
within six months of the entry of the judgment.
Moreover, the court held, even if the proof-of-loss
was untimely, the bank had not been prejudiced
by any delay.

Unpaid Compensation and Breach of Contract Exclusions Bar Coverage for Independent
Contractor’s Suit continued from page 11

The company tendered the claim to the insurer,
seeking defense and indemnity coverage
under the D&O coverage part of the policy. The
insurer denied coverage pursuant to the Unpaid
Compensation Exclusion and the Contract
Exclusion. After the insurer denied coverage, the
company tendered to the insurer a settlement
demand from the driver that was within the
policy’s limits. The insurer did not respond to
the demand or to the company’s tender of a
subsequent settlement demand. The policyholder
then brought the present coverage action,
alleging wrongful breach of the duty to defend.
The insurer moved to dismiss, asserting that it
properly denied coverage.
The court agreed with the insurer and granted
its motion. Tracking the language of the Unpaid
Compensation Exclusion, the court first concluded
that the insurer had no duty to defend because
the underlying allegations are based on or
arise from “improper payroll deductions, unpaid
wages, or other compensation, misclassification
or employee status, or any violation of any law,
rule or regulation, or amendments thereto, that
governs the same topic or subject.” The court
rejected the argument that the exclusion applies
only to claims brought by employees and does
not extend to claims of independent contractors.
© 2015 Wiley Rein LLP | www.wileyrein.com

In addition, the court reasoned that to conclude
otherwise would permit the company to refuse
payment to its independent contractors “and
pass the liability for unpaid compensation onto its
insurer.”
Separately, the court concluded that the
underlying allegation of breach of the lease
agreement fit “squarely” within the Contract
Exclusion because it expressly alleged “breach
of any contract or agreement.” In applying
the exclusion’s unambiguous language, the
court rejected the company’s argument that
the exclusion should not apply because the
independent contractors were not entitled to the
fees that the company allegedly withheld under
the lease agreement. The court explained that
this contention, which addressed the merits of the
contractor’s claim, was irrelevant to the coverage
analysis because the proper inquiry is whether
the facts, as alleged, triggered the Contract
Exclusion.
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