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Introduction

Parallel investigations are investigations in which more than one criminal, civil, administrative,
legislative, or regulatory investigative body conducts an investigation into the same conduct.
Parallel inquiries can occur due to a variety of reasons. They often occur when scrutinized
conduct is of a significant enough magnitude that investigative bodies with overlapping
jurisdictions have a priority interest in investigating the matter and seeking whatever unique
remedies each investigative body has at its disposal.

The ever-broadening landscape of local, state, federal, and international laws and regulations
that govern business entities and individuals alike may impact the number of proceedings
involved with an allegation. What may initially appear as a possible violation requiring a single
proceeding may actually consist of multiple proceedings with various government authorities
with particularized remedial authorities. These particularized remedial authorities (administrative
sanctions, civil fines, imprisonment), in the investigator’s eyes, justify the parallel, or duplicative,
nature of the inquiry.

Even for entities that seek to act responsibly and/or have robust compliance programs in place,
there are instances in which remedial steps can eventually end up embroiled in overlapping
scrutiny by multiple investigative bodies that may have an interest in probing the conduct.

In the midst of the COVID-19 pandemic, the risk of parallel investigations is ever-present
because local, state, federal, and international investigative bodies have already signaled
probes encompassing a number of distinct, overlapping areas:

e Health care systems (pandemic-related fraud, privacy, tracking, tracing, and hacking);

e Consumer protection (price-gouging, data privacy and data protection, worker protection,
small business fraud, elder abuse); and

o Geopolitical/cross-border issues (hacking, cyber theft, foreign interference, supply chain
issues).

Consequently, while substantive areas of the law — such as privacy, data breach, and false
claims — each have their own distinct legal frameworks, it is also essential that counsel have a
sophisticated understanding of the interplay among the government entities that have
overlapping investigatory powers to probe certain kinds of violations. This primer provides an
overview of (i) the federal landscape with respect to how the federal government approaches
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parallel investigations; (ii) growing risks associated with congressional investigations; (iii)
emerging issues involving whistleblowers; (iv) risks of information-sharing among investigatory
bodies; and (v) seeking “global resolutions.”

Federal Policy on Parallel Investigations

Following the financial crisis in 2008, Congress enacted the Dodd-Frank Act, which expanded
the reach of the U.S. Securities and Exchange Commission (SEC), created the Consumer
Financial Protection Bureau (CFPB), and generally marked a significant expansion of regulatory
investigative authority. Dodd-Frank, for example, also expanded whistleblower awards to
incentivize internal whistleblowers to report to investigators misconduct with respect to the
securities laws.?

Along with this trend towards greater regulatory enforcement, the U.S. Department of Justice
(DOJ), as the chief law enforcement body for the federal government in criminal and civil cases,
has similarly increased coordination of criminal and civil “parallel” investigations over the past
few decades. It first promulgated a policy of coordination between and among criminal, civil, and
regulatory investigations in 1997, in a memorandum by then-Attorney General Janet Reno.?

The memorialization of this policy was a natural outflow of how courts recognized the propriety
of the “government undertaking simultaneous criminal and civil investigations,” provided that the
government use those proceedings and associated investigative tools for their proper purposes
and in appropriate ways.*

The Justice Department’s Parallel Investigations Policy and Updates to the Justice Manual
(formerly known as the U.S. Attorneys’ Manual)

On January 30, 2012, the Justice Department issued its current policy regarding the use of
parallel investigations, pursuant to an Attorney General Memorandum. The first paragraph of
the memo states the following:

The Department has placed a high priority on combating white collar crime. This
includes the fight against fraud, waste, and abuse, whether it is in connection
with health care, procurement, or other financial fraud, as well as consumer
protection, the environment, antitrust, tax, commodities and securities fraud. The
Department and the Financial Fraud Enforcement Task Force and its members
are committed to using all of the remedies available — criminal, civil, regulatory,
and administrative. To facilitate that goal, | am issuing this policy statement to
update and further strengthen the Department's longstanding policy that ensures
that Department prosecutors and civil attorneys coordinate together and with
agency attorneys in a manner that adequately takes into account the
government's criminal, civil, regulatory and administrative remedies.®

This memorandum updated "longstanding policy,” and it clearly set forth the Justice Department
policy that government counsel should communicate “to the fullest extent appropriate to the
case and permissible by law, whenever an alleged offense or violation of federal law gives rise
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to the potential for criminal, civil, regulatory, and/or agency administrative parallel (simultaneous
or successive) proceedings.”®

It further instructs” U.S. Attorneys’ Offices and Justice Department litigating components to
specifically address, at a minimum, policies governing the (i) intake of cases, (ii) investigation of
cases, and (iii) resolution of cases.® The memo and the Justice Manual further caution against
issues such as:

e The improper release of grand jury material and arguments raised in Stringer and United
States v. Scrushy, 366 F. Supp. 2d 1134 (N.D. Ala 2005).

e Abuse of civil process.

e Ethical obligations not to use criminal enforcement authority unfairly to extract, or attempt to
extract, additional civil or administrative monetary payments.

e Duplicative fines, penalties, and/or forfeiture that exceeds an equitable result.®

The Justice Manual on parallel investigations was updated in 2018, following a memorandum
then-Deputy Attorney General Rod J. Rosenstein issued on the subject of “Policy on
Coordination of Corporate Resolution Penalties.”'® That memo dictated that the Justice
Department should “consider the totality of fines, penalties, and/or forfeiture imposed by all
Department components as well as other law enforcement agencies and regulators in an effort
to achieve an equitable result.”"!

In a corresponding speech delivered to the New York City Bar White Collar Crime Institute,
Deputy Attorney General Rosenstein explained that “[ijn highly regulated industries, a company
may be accountable to multiple regulatory bodies. That creates a risk of repeated punishments
that may exceed what is necessary to rectify the harm and deter future violations.” The business
community received the announcement as providing some more certainty when assessing the
risk of parallel investigations by federal agencies, and the announcement came to be known as
the “no piling on” policy.'?

The “no piling on” policy also came in the broader context of some notable developments prior
to 2018. First, in September 2015, then-Deputy Attorney General Sally Yates issued a
memorandum (the “Yates Memorandum”) that urged corporations to provide “actionable
evidence” of misconduct and also encouraged DOJ’s litigating components, on both the criminal
and civil side, to communicate “as early as permissible” to press ahead in a civil prosecution
even if a criminal prosecution was not permissible.'® This memo, which was issued following
resolution of a number of DOJ cases stemming from the financial crisis in 2008 (mostly civil
resolutions, under the False Claims Act and the Financial Institutions Reform, Recovery, and
Enforcement Act)'* against large financial institutions, sought to better facilitate resolutions and
urge early reporting of misconduct in corporate fraud cases.

Additionally, the “no piling on” policy came in the context of a significant uptick in anti-corruption
enforcement under the Foreign Corrupt Practices Act (FCPA) by DOJ and the SEC in parallel
investigations — resulting in sizable resolutions.' The 2018 memorandum was meant to
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“discourage disproportionate enforcement of laws by multiple authorities.”'® And, in July 2020,
the Justice Department and the SEC published the second edition of “A Resource Guide to the
U.S. Foreign Corrupt Practices Act.”'” The Guide specifically stated that it was updated from the
2012 edition to “provide increased transparency, including the DOJ’s FCPA Corporate
Enforcement Policy, Selection of Monitors in Criminal Division Matters, Coordination of
Corporate Resolution Penalties (or Anti-Piling On Policy), and the Criminal Division’s Evaluation
of Corporate Compliance Programs.”'8 It reiterated that DOJ and the SEC, in resolving cases
against companies, “strive to avoid imposing duplicative penalties, forfeiture, and disgorgement
for the same conduct,” and it specifically cites to the Braskem case'® and several cases also
involving foreign authorities.?

COVID-19 and Parallel Investigations

Notwithstanding these DOJ policy backdrops, it is important going forward to recognize that
DOJ, since its initial inception of its parallel proceeding policy, has increasingly utilized “task
forces” to more efficiently conduct parallel investigations and foster greater coordination across
local, state, and federal partners.

In 2002, following the Enron scandal, the Bush Administration created a “Corporate Fraud Task
Force” across DOJ and other federal agencies.?! In 2009, this task force became the Financial
Fraud Enforcement Task Force, which spanned across federal agencies, state attorneys
general, and local district attorneys.?? Within this task force, a smaller working group called the
Residential Mortgage Backed Securities working group was created across the federal and
state officials and resulted in an estimated $95 billion in fines and penalties against entities
involved in the collapse of the housing market.Z

The same playbook is likely being used here. The pandemic has strapped resources all across
the country, and DOJ has recognized that fraud enforcement is a priority. On March 16, 2020,
U.S. Attorney General Bill Barr issued a memorandum directing every U.S. Attorney’s Office “to
prioritize the detection, investigation, and prosecution of all criminal conduct related to the
current pandemic.”? Each of the 94 U.S. Attorneys’ Offices thereafter identified and appointed
one prosecutor to serve as the office’s Coronavirus Coordinator to ensure that those cases were
given the highest priority.

Additionally, the Department assigned Associate Deputy Attorney General William Hughes to
coordinate the Department’s response relating to the COVID-19 pandemic (and the risk areas
noted below). The Department also formed the Hoarding and Price Gouging Task Force, led by
U.S. Attorney for the District of New Jersey Craig Carpenito.? State and local governments
similarly created task forces to address COVID-19-related fraud.?

DOJ’s Hoarding and Price Gouging Task Force

President Trump recently issued an Executive Order pursuant to Section 102 of the Defense
Production Act that, in part, prohibits hoarding of designated items.?” The DOJ’s Hoarding and
Price Gouging Task Force was stood up along with DOJ’s Antitrust Division, and it includes a
designated experienced attorney from each of the U.S. Attorney’s offices to target hoarding or
price gouging of personal protective equipment (PPE), respirators, ventilators, sterilization
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services, disinfecting devices, medical gowns or apparel, and drug products. The task force is
also targeting market manipulation.

Fraud and Abuse

In addition to this task force, the Justice Department has also recently touted its ongoing
investigations of “sales of fraudulent PPE and COVID-19 treatments, cures, and tests; the use
of stolen identities to obtain health care, Economic Impact Payment, unemployment, or other
government benefits; and loan fraud, bank fraud, money laundering, and aggravated identity
theft relating to CARES Act funds.”?® The DOJ’s Criminal Fraud Section assigned 25
prosecutors to prosecute COVID-19 cases across the country and retained forensic accounting
and other experts who will assist in investigations and prosecutions.?® These federal
investigations run parallel with recent announcements by numerous state and local officials,
who have pledged to investigate the same conduct.®® And more regional task forces have been
created as well, such as in Virginia, to ensure that federal, state, and local coordination is
happening with respect to fraud-related investigations.®

In addition to fraud cases being run out of the Criminal Fraud and Civil Fraud Sections at DOJ,
the Justice Department is ensuring that other components — such as the Criminal Division’s
Computer Crime and Intellectual Property Section and the National Security Division — similarly
work with other components and across investigative agencies as well as U.S. Attorneys’
Offices to combat COVID-related cybercrime and intellectual property violations, particularly
those that affect the health care sector.®? This signals that a significant amount of federal
resources will be devoted to COVID-19-related fraud investigations.

Consumer Protection

In addition to fraud investigations, the Justice Department also has several consumer protection
authorities that overlap with State Attorneys General and federal agencies, such as the Federal
Trade Commission (FTC) and Consumer Financial Protection Bureau (CFPB).

Recently, the Consumer Protection Branch of the Civil Division at DOJ has utilized its authority
under 18 U.S.C. § 1345 to seek injunctive relief on behalf potential victims of fraudulent scams,
particularly with respect to false claims about vaccinations.3® The FBI has assisted in
coordinating consumer complaint intake, and has actively referred COVID-19-related scams to
the Consumer Protection Branch for review.

Like these consumer-protection investigations by DOJ, almost every state has devoted
significant resources during the pandemic to combat COVID-19 scams under their own
deceptive and unfair trade practices laws (UDAP) enforced by State Attorneys General.®*
Likewise, the FTC, under its enabling act, has broad investigative and enforcement authority
to protect consumers against deceptive and unfair practices.® As such, the FTC has been
increasingly active in investigating and addressing pandemic-related fraud.3®

Antitrust
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The pandemic has also caused enforcement agencies such as the DOJ, the FTC, and State
Attorneys General to continue to scrutinize anticompetitive conduct — such as price fixing and
bid rigging. DOJ recently announced its intention to hold “accountable anyone who violates the
antitrust laws of the U.S. in connection with the manufacturing, distribution, or sale of public
health products such as face masks, respirators, and diagnostics.”” The DOJ has also been
probing collusive practices in the sale of such products to federal, state, and local agencies
under the recently created Procurement Collusion Strike Force, another interagency partnership
leading a coordinated national response to combat antitrust crimes and related fraudulent
schemes in government procurement. Similar anticompetitive investigations have been
prioritized within the FTC*®® and by State Attorneys General.

Emerging Risk Areas with Parallel Investigations
Congressional Investigations

With today’s media environment, another emerging risk for entities are congressional
investigations running parallel with federal, state, local, or international investigations. A notable
legal distinction between a congressional investigation and an Executive branch investigation is
that Congress’ investigative power — as most recently reaffirmed in the U.S. Supreme Court
case Trump v. Mazars USA, LLP, 140 S. Ct. 2019 (2020)* — is couched in Congress’ Article |
“legislative” constitutional authority, which is separate and distinct from Executive branch
enforcement authority.*!

As a result, when negotiating with congressional investigators and raising the specter of
deference to perhaps Executive branch investigators, congressional investigators often contend
that Congress’ power should not defer to any Executive branch entity because Congress’
investigative power is co-equal and co-extensive with the Executive branch’s investigative
power.

Furthermore, while fact-finding endeavors by Congress may not ultimately lead to law
enforcement-type punishment from Congress in the form of imprisonment or imposition of fines,
Congress’ power is intertwined with the soft power of using a bully pulpit to influence an entity’s
reputation, and to enact policy preferences in the form of legislation to impact an industry.

Here, with respect to pandemic response, there are numerous areas of oversight for Congress
to engage in that overlap with areas that law enforcement agencies are also probing.
Lawmakers are already asking questions about the use of stimulus funds flowing to private
entities that may be subject to conflicts of interest,*?> and Congress is still debating adding
trillions to federal stimulus funds,*? for which there will be calls for accountability so that
taxpayer dollars are not wasted or abused.

Congress has further stood up new investigatory bodies — with subpoena authority — to also
conduct rigorous oversight, essentially foreshadowing that parallel investigations will certainly
surface. These investigative bodies include, for example:

o« Pandemic Response Accountability Committee: This committee is established within
the Council of Inspectors General on Integrity and Efficiency (a council of existing
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inspectors general that was created by law in 2008) and is composed of the inspectors
general of nine federal agencies.** The committee has the authority to conduct audits
and investigations, issue subpoenas for documents and testimony, and refer matters to
other inspectors general for enforcement and to the Attorney General for criminal and
civil prosecution.

e The House Select Subcommittee on the Coronavirus Crisis: This subcommittee,
chaired by Rep. James Clyburn (D-SC),*® was recently created within the House
Oversight and Reform Committee to “examine all aspects of the federal response to the
coronavirus to ensure that taxpayer dollars are being wisely and efficiently spent to save
lives, deliver relief and benefit our economy” and to ensure there is “no waste, fraud,
abuse, price-gouging or profiteering.”6

e Congressional Oversight Commission: The Congressional Oversight Commission is
charged with oversight implementation of federal stimulus dollars spent by the U.S.
Department of the Treasury and the Federal Reserve System. The Commission has yet
to fill the chairperson role.*” Nevertheless, once the chairperson is named, this
Commission will officially begin its work as a fully operating oversight body.

o Special Inspector General for Pandemic Recovery (SIGPR). SIGPR was created
within the Treasury Department to “conduct, supervise, and coordinate audits and
investigations” of Treasury programs included in the CARES Act and any other Treasury
programs established under the Act. SIGPR will have to submit quarterly reports to
Congress, and therefore will be pressed repeatedly by Congress about the work that it is
conducting. Its legal authority parallels that of two other special inspectors general: the
Special Inspector General for the Troubled Asset Relief Program (SIGTARP) and the
Special Inspector General for Afghanistan Reconstruction (SIGAR), both of which still
exist today and continue to investigate matters and refer cases to U.S. Attorney’s offices
throughout the country. The Senate-confirmed SIGPR is a person well known in the
Inspector General community, former General Services Administration Inspector
General Brian D. Miller.*®

If history is any lesson from the 2008 financial crisis — after which oversight activity from
Inspectors General and congressional panels led to over 1,600 criminal convictions and more
than $11 billion in recoveries and over 3,000 audits — we can expect to see similar scrutiny with
parallel investigations in 2020 and beyond with respect to pandemic-relief efforts.

Whistleblower Actions

Another increasing area of risk with respect to parallel investigations is the uptick of
whistleblower complaints likely to be filed with multiple investigative agencies. Employees who
disclose alleged improper conduct to authorities are afforded certain protections under state and
federal statutes such as the False Claims Act,*® Sarbanes-Oxley Act,*® and Dodd-Frank Act.*'
These statutes, to the extent they provide whistleblower rewards, have seen an increase in
government recoveries in recent years.5? And, in lockstep with this growth in recoveries has
been the expansion of the whistleblower bar,® as well as the public service campaigns that
state regulators and federal regulators have engaged in throughout the pandemic announcing
hotlines and tip lines to report fraud or misconduct.%
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Under the relevant statutes, whistleblower reports can constitute a proper and independent
basis for an agency’s investigation — satisfying the requirement that every civil or administrative
investigation have a good faith, independent purpose, not formed solely to advance a criminal
investigation.®®

Because of the prospects of whistleblowers going to entities such as State Attorneys General,
the DOJ, Inspector General offices, or even Congress, corporate entities must be all the more
vigilant to ensure that (a) robust compliance programs are in place, and (b) whistleblower
protections and protocols dealing with potential violations are addressed adequately and
appropriately. Entities should therefore fortify their internal whistleblower programs — including
adopting consistent training for personnel, implementing measures for appropriate reporting of
misconduct, and thoroughly investigating whistleblower reports when received.

Information Sharing Between and Among Agencies

One of the core reasons that DOJ has facilitated and adopted task forces to address similar
industry-type probes — such as after the financial crisis, and now with the COVID-19 pandemic —
is the need for more efficient use of limited resources. Task forces work hand-in-hand under
each investigative body’s unique statutory and administrative authority to determine how to best
(a) share information, and (b) use the information to pursue whichever investigatory technique,
or investigatory resolution, is deemed the most efficient and appropriate to pursue.

With this backdrop, there is a risk that information provided by an entity to one agency, whether
through compelled process or a non-grand jury subpoena, can generally be made available to
other investigative agencies, including state agencies, when requested.®® This risk is heightened
because there is no real telling whether one investigative body will adopt — much less agree to —
a blanket prohibition on sharing that information with another agency. It is therefore incumbent
on counsel to become aware of policies and procedures adopted by specific agencies with
respect to how they handle investigatory documents, including in the Freedom of Information
Act context.%’

Indeed, agencies will generally adopt standards on how information sharing should occur in a

parallel proceeding. While some agencies’ guidance allows for information sharing, few of them
specify exactly how such information should be handled. The SEC, however, does allow for the
sharing of information it has gathered during a civil proceeding with DOJ criminal prosecutors.®®

While there generally may not be clear statutory or policy boundaries to prohibit information
sharing in parallel investigations, decisional law mandates that civil and criminal agencies
should exercise care especially when sharing information acquired through criminal
investigation. Civil agencies can be alleged by an entity to consist of a “prosecution team” and
therefore subjected to allegations of misconduct. Moreover, DOJ has taken the policy position
that in parallel investigations where civil, regulatory, or administrative remedies may be pursued,
prosecutors should consider using “investigative means other than grand jury subpoenas for
documents or witness testimony” so as not to run afoul of Rule 6(e) grand jury secrecy
requirements.*® If civil investigators obtain information through administrative subpoenas or civil
investigative demands, DOJ recognizes that such information can be readily shared with
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criminal prosecutors. And even if information is obtained via grand jury subpoenas, civil
investigators can be added to a 6(e) order to appropriately have access to such materials.®
Either way, because of the increased coordination between and among divisions and
components within the DOJ, risks of information sharing are still paramount.

Seeking Global Resolutions

At the outset of any investigation, it is important for counsel to recognize that from the
government'’s perspective, due to the prohibition®' to use a criminal enforcement action to
extract additional penalties for another civil action, global resolutions should generally be
initiated by the subject/target of the investigation.

But even if such a resolution is requested by an entity, this is not always facilitated in an orderly
or structured fashion. While government entities have recently moved toward greater
collaboration and coordination, there are certainly instances when government entities assert
their own independent investigatory bases to commence actions independently and without
consideration of another investigative agency conducting a parallel inquiry. In civil fraud cases,
the Commercial Litigation Branch of DOJ has plainly indicated that it will proceed with civil
proceedings unless there is “strong likelihood” that such action would “materially prejudice” a
criminal prosecution.®?

Ultimately, it will be incumbent on counsel to get an early indication during a parallel
investigation regarding how closely the investigative agencies are working together. Reviewing
the underlying policies and the working relationship between investigative agencies will likely
provide some indication as to how feasibly a global resolution can be obtained with more
coordination and efficiency than others.

Conclusion

The risks for parallel investigations today could not be greater in this COVID-19 era.
Government enforcement agencies are seeking to hold entities accountable for fraud, waste,
and abuse — and simultaneously local, state, and federal government enforcement agencies,
each strapped for resources, are in a crisis to work efficiently and productively. Private entities
must therefore become clear-eyed about the specter of parallel investigations, and should, in
order to best prepare themselves, have robust compliance measures in place to prevent issues
from cascading into much bigger issues. Ultimately, however, parallel investigations are of such
a variety that there is no true way to manage the investigations in a one-size-fits-all approach.

Wiley Law Clerks Corey Hauser and Brittany Steane contributed to this report.
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