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The final National Labor Relations Board rule 
effectively returns to the pre-Browning-Ferris 

era by reinstituting the “direct and immediate” 
control standard.

Much of the impetus for the surge in joint-
employer rule-making comes on the heels of 
concern over inconsistent standards by the 
agencies under the Obama administration.
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On Jan. 16, the U.S. Labor Department published its much-
anticipated final rule to revise and update the guidance for 
determining whether two or more businesses qualify as joint 
employers for purposes of liability under the Fair Labor Standard 
Act. 

This rule-making marked the first major revision to the joint-
employer rule in nearly six decades, and it provided much-needed 
clarity in an area where the standards had been unpredictable and 
often shifted with new administrations. 

Under the Trump administration, three federal agencies that 
oversee employers — the NLRB, the DOL, and the Equal 
Employment Opportunity Commission — are aiming to provide 
such a consistent and predictable standard. 

While the DOL and the NLRB have issued final rules, the EEOC 
has not. 

Much of the impetus for the surge in joint-employer rule-making 
comes on the heels of concern over inconsistent standards by the 
agencies under the Obama administration. 

For 30 years prior to the Obama administration, the joint-employer 
standard employed by the NLRB required only that the “two 
separate entities share or codetermine those matters governing 
the essential terms and conditions of employment,” such as 
where a purported joint employer “meaningfully affect[ed]” 
matters relating to the employment relationship with “direct and 
immediate” control over such matters. 

Employers relied on this straightforward and narrow application. 

When the Obama administration’s NLRB filed unfair-labor charges 
in December 2014 against McDonald’s USA for its franchisees’ 
alleged violations, there was an understandable concern. 

Shortly thereafter, on Feb. 26, the National Labor Relations Board 
also issued a final rule, this one addressing how to determine joint-
employer status for purposes of liability under the National Labor 
Relations Act. 

Like the final DOL rule, the final NLRB rule greatly clarified and 
narrowed the definition of joint employer, making it less likely that 
an employer will be considered a joint employer by either agency. 

Whether a company is a joint employer has great ramifications 
when it comes to liability. 

When two entities are joint employers, i.e. the two are 
simultaneously benefiting from the same employee, they become 
jointly and severally liable for the employee’s wages and for any 
claims arising out of the employment relationship, such as a 
charge of discrimination or wrongful termination. 

Not surprisingly, companies looking to structure business 
relationships with other companies desire a consistent and 
predictable standard for determining joint-employer status. 

This issue continues to take on greater importance as more and 
more Americans are opting for alternative work arrangements, 
such as positions with temp firms, contractors or franchises. 

That concern turned into somewhat of a panic when the NLRB 
held in the 2015 Browning-Ferris1 decision that a franchisor need 
only exert indirect control or even just reserve the right to control 
the terms and conditions of employment — and not even actually 
exercise that control — to qualify as a joint employer. 

A year later, the DOL echoed this shift in an issued interpretation 
that the joint-employer test for liability under the FLSA should 
focus on the “economic dependence” of a worker of a putative joint 
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Employers should review all contracts  
and contractor agreements to determine  
if any of those arrangements could lead  

to joint liability.

employer — including whether the putative joint employer 
had the right to control employment terms and conditions. 

Courts’ varied application of the joint-employer standard 
since the Obama-era DOL and NLRB shifts only increased 
companies’ concern regarding the instability in the law 
and unpredictability of its application to their business 
relationships. 

In particular, in late 2018 the U.S. Circuit Court of Appeals 
for the District Columbia partially upheld the 2015 Browning-
Ferris decision, retaining theoretical control as an approved 
consideration for joint-employer status. McDonald’s battle 
against joint-employer status saw at least one victory in 
October 2019 when the 9th U.S. Circuit Court of Appeals 

Further, the DOL’s final rule requires not only that the joint 
employer have the ability to exercise one or more of the four 
control factors; instead, it must actually exercise — directly or 
indirectly — at least one of the control factors. 

This is a clear indication of a desire to move away from 
liability based on a company’s theoretical ability to take 
action with respect to an employee’s terms and conditions 
of employment toward a requirement that a company must 
actually exercise control to be deemed a joint employer. 

Further, in a complete turn of interpretation from the Obama-
era DOL, the rule clarifies that an employee’s “economic” 
dependence on an employer does not determine whether 
that employer is a joint employer under the FLSA. 

Finally, in likely acknowledgement of the increase in 
alternative employment relationships, the rule specifically 
notes that an employer’s franchisor, brand and supply, or 
other similar business model does not make joint-employer 
status more or less likely under the FLSA. 

In other words, the DOL will confine itself to the four factors 
delineated above in making a determination. 

In a much similar fashion, the final NLRB rule effectively 
returns to the pre-Browning-Ferris era by reinstituting the 
“direct and immediate” control standard. 

Per this standard, for an employer to be considered a 
joint employer under the NLRA, it must have substantial 
direct control over the essential terms and conditions of 
employment of another employer’s employees, and that 
control must be exerted. 

Under the rule, the essential terms and conditions of 
employment include wages, benefits, hours of work, hiring, 
firing, firing, discipline, supervision and direction. 

The EEOC is poised to follow suit. While no final rule has 
been issued, the EEOC previewed a plan to issue a notice 
of proposed rule-making clarifying its own standard for 
determining joint-employer status under the various laws the 
agency enforces in November 2019. 

While the text is not yet public, it is expected to be in line with 
that of the narrowed language in the DOL and NLRB’s new 
rules. 

As the agencies under the Trump administration have 
made clear, their view is that there is a need to narrow the 
joint-employer standard and get back to a pre-Obama 
administration analysis. 

Both the DOL and NLRB rules should be the impetus for 
all employers to evaluate their business arrangements 
and agreements to ensure they are not needlessly opening 
themselves up to liabilities — especially now that there is 
clarity on what actions will lead to liability. 

ruled that the franchisor did not have enough control over 
franchise employees to be considered a joint employer that is 
liable for employee pay. 

Adding an additional level of confusion, the DOL issued a 
guidance letter in 2016 with a remarkably broad interpretation 
of the FLSA regulation, stating that businesses are joint 
employers if they are not “completely disassociated.” 

The NLRB, DOL and EEOC have now each taken steps in 
an effort to right the ship, most notably with the new rule-
makings from the DOL and the NLRB that set a firm policy 
for enforcement. 

In accordance with DOL’s new rule, courts are asked to use a 
four-part test (the “control factors” test), adopted from a 1983 
9th Circuit decision, Bonnette v. California Health & Welfare 
Agency,2 to decide whether two entities are joint employers. 

When another person is benefiting from an employee’s work, 
the DOL will assess whether the other person: 

(1) Hires or fires the employee. 

(2) Supervises and controls the employee’s work schedule 
or conditions of employment to a substantial degree. 

(3) Determines the employee’s rate and method of payment. 

(4) Maintains the employee’s employment records. 

While no single factor is dispositive, and there will be room 
for factual disagreement depending on the scenario, the new 
guidance narrows the variables that the DOL will consider 
when applying the test, which provides much-needed 
predictability to employers. 
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In particular, before the rules go into effect, employers should 
review all contracts and contractor agreements to determine 
if any of those arrangements could lead to joint liability. 

A good step is to evaluate whether any decisions one 
employer makes affect employees that work for another 
employer. Employing that basic analysis, potential liability 
risks can become apparent. 

Additionally, employers should confirm that they have valid 
and meaningful indemnification clauses in their agreements 
to reduce potential liability. 

Further, employers must stay appraised of the law in their 
particular state — while these rules govern claims arising 
under the FLSA and the NLRA, they do not address joint-
employer status under state law or judicially created tests 
that are jurisdiction specific. 

Finally, as always with any internal practices and procedures, 
it is essential to have a method to ensure compliance and to 
train managers effectively. 

It can be very easy to accidentally slip into a joint-employer 
relationship, even with the best internal guidelines, if those 
guidelines are not being actively reviewed. 

Broadly, the new rules are employer friendly, but for all the 
reasons discussed above, it is important to take a hard look at 
these rules and to use this opportunity to determine whether 
current employment practices should be modified. 

The DOL rule-making became effective March 16, and the 
NLRB rule goes into effect April 27. 

Notes 
1 Browning-Ferris Industries of California Inc., 362 NLRB No. 186  
(Aug. 27, 2015). 

2 704 F.2d 1465 (9th Cir. 1983).

This article first appeared on the Westlaw Practitioner 
Insights Commentaries web page on March 25, 2020. 
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