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Franchise Disclosure Document 
Overview
Disclosure Obligations
A U.S. Federal Trade Commission (FTC) rule and 
the laws in 15 states require franchisors to provide 
a disclosure document to prospective franchisees 
before granting a franchise. This Franchise 
Disclosure Document or FDD is a document 
designed to give a prospective franchisee 
detailed information about the proposed franchise 
investment. A franchisor’s failure to timely 
provide a Franchise Disclosure Document can 
be deemed an unfair or deceptive act or practice 
and may subject the franchisor to investigations, 
enforcement actions, and fines by the FTC or to 
suits by franchisees for damages, legal fees, and 
expenses.

An Overview of the Required 
Disclosures
The FTC rule identifies 23 items that must be 
addressed in the Franchise Disclosure Document. 
The 23 disclosure items of the FDD cover the 
franchisor, the franchised system, the parties’ 
contractual relationship, and other obligations of 
the parties. Specifically, the FDD must include the 
following information:

Item 1—The franchisor must describe its business, 
its business experience, and the franchise offered. The 
franchisor also must provide information about its corporate 
parents, predecessors, and affiliates and their business 
experience. In addition, information must be disclosed about 
regulations specific to the franchisor’s industry.

Item 2—The franchisor must include employment history 
for the last five years for directors, principal officers, general 
partners, trustees, and other executives who will have 
management responsibility in connection with the sale or 
operation of the franchise. Franchise brokers do not need to 
be disclosed.

Item 3—The franchisor must disclose certain prior 
and pending litigation (as well as certain administrative 
and criminal actions) filed against the franchisor, any 
predecessor, any affiliate that offers franchises under the 
franchisor’s principal trademark, the persons identified in 
Item 2, and any parent who guarantees the franchisor’s 
performance. The franchisor must also disclose actions 
that it initiated against franchisees in the last fiscal year that 
were material to the franchise relationship (such as royalty 
collection suits).

Item 4—The franchisor must disclose any bankruptcy 
filings in the last 10 years involving the franchisor, any 
predecessor, any affiliate, any parent, and any person 
identified in Item 2.

Item 5—The franchisor must disclose any payments that 
the franchisee is required to make to the franchisor or its 
affiliates prior to opening and any conditions under which 
these fees are refundable.

Item 6—The franchisor must disclose all other isolated or 
recurring fees that the franchisee is required to pay to the 
franchisor or its affiliates.

Item 7—The franchisor must estimate the initial investment 
that the franchisee must make to begin operations of the 
franchised business.
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Item 8—The franchisor must identify any goods or 
services that the franchisee is required to purchase or lease 
from sources designated or approved by the franchisor or 
based upon the franchisor’s specifications. The franchisor 
also must make other disclosures regarding suppliers, such 
as stating whether (and precisely how) the franchisor or its 
affiliates will derive income from the franchisee’s purchases 
from approved suppliers. Purchasing or distribution 
cooperatives also must be disclosed.

Item 9—The franchisor must list the franchisee’s principal 
obligations under the franchise and related agreements.

Item 10—The franchisor must describe any financing 
offered directly or indirectly to the franchisee by the 
franchisor or its affiliates and any consideration received by 
the franchisor or its affiliates as a result of the placement of 
financing.

Item 11—The franchisor must describe the services 
it is contractually obligated to provide to the franchisee, 
including pre-opening and ongoing assistance. In addition, 
the franchisor must describe the process for selecting a 
location for the franchisee’s business; the typical length 
of time between contract signing and unit opening; the 
franchisor’s advertising programs; general information about 
computer system requirements; and the franchisor’s training 
programs.

Item 12—The franchisor must describe any exclusive 
territory granted to the franchisee and warn the franchisee 
about intra-brand competition if the franchisee does not 
receive an exclusive territory. The franchisor also must 
disclose whether it has established, or may establish, 
another distribution outlet for products or services under the 
same trademark or whether its affiliates have established 
or may establish other franchises or distribution outlets for 
similar products or services under a different trademark. 
The franchisor must disclose any rights it or its affiliates 
have to use alternative channels of distribution within the 
franchisee’s territory and any right of the franchisee to use 
alternative channels of distribution to make sales outside its 
territory.

Item 13—The franchisor must provide information about 
the principal trademarks and service marks to be licensed 
to the franchisee and any limitations on the franchisee’s 
use of these marks. The franchisor must provide a specific 
warning if its principal trademarks have not been registered 
with the United States Patent and Trademark Office 
(USPTO).

Item 14—The franchisor must disclose information 
regarding any patents, copyrights, confidential information, 
or trade secrets material to the franchise.

Item 15—The franchisor must disclose whether the 
franchisee must personally participate in the operation of 
the franchised business.

Item 16—The franchisor must disclose any restrictions 
on the goods or services offered by the franchisee, any 
restrictions on the customers to whom the franchisee may 
sell goods or services, and whether the franchisor has the 
right to change the types of goods and services that the 
franchisee is authorized to offer.

Item 17—The franchisor must disclose information about 
the franchise relationship, including the term, modification, 
termination, renewal, and transfer of the franchise and 
dispute resolution. The franchisor also must describe 
what the term “renewal” means in the system and whether 
franchisees could be required to sign a renewal contract 
with materially different terms and conditions.

Item 18—If a public figure endorses or recommends the 
purchase of the franchise or the public figure is used in 
the franchise name or logo, the franchisor must disclose 
the compensation given to that public figure, the extent of 
the public figure’s involvement in the management of the 
franchisor, and the total investment by the public figure in 
the franchisor.

Item 19—If a franchisor wants to provide “ financial 
performance representations” (FPRs) to a franchisee – 
information about potential sales, expenses, or profits 
– the franchisor must include that information in this item. 
Whether or not the franchisor provides FPRs, it must 
include certain admonitions in this item.

Item 20—The franchisor must provide certain statistical 
information regarding franchised and company-owned 
outlets for the preceding three-year period. This information 
includes data regarding the number of outlets; transfers, 
cancellations, and terminations; re-acquisitions by the 
franchisor; and projected new openings. The franchisor 
also must disclose contact information for current 
franchisees and certain former franchisees and make 
certain disclosures regarding franchisee associations and 
any confidentiality agreements that franchisees may have 
signed in the preceding three years.

Item 21—The franchisor must include audited balance 
sheets as of the end of its last two fiscal years and 
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statements of operations of stockholders’ equity and of cash 
flow for its last three fiscal years. The financial statements 
must be prepared according to generally accepted 
accounting principles (GAAP). The franchisor may use its 
parent’s consolidated financial statement and must include 
the parent’s financial statement if the parent has post-sale 
performance obligations or guarantees the franchisor’s 
performance. Start-up franchisors may phase-in the 
disclosure of audited financial statements.

Item 22—The franchisor must include a copy of every 
contract that the prospective franchisee will or may be 
required to sign.

Item 23—The franchisor must include two copies of an 
acknowledgement of receipt to be signed by the prospective 
franchisee (one for the franchisee and one for the 
franchisor).

The FTC rule allows the franchisor to provide 
disclosure electronically. Under the rule, 
franchisors must update their disclosure 
document annually, within 120 days after the 
close of the company’s fiscal year.

What Is a Franchise?
Given the disclosure obligations imposed on 
franchisors, it is important to understand what 
constitutes a “franchise.” Although the definition 
varies by jurisdiction, as a general rule, a 
business will be considered a franchise, and be 
subject to pre-sale registration and disclosure 
obligations, if it meets three criteria:

1. The franchisee’s business is identified or 
associated with the franchisor’s trademark or 
commercial symbol.

2. The franchisor exerts, or has authority to 
exert, sufficient control over the franchisee’s 
business, or there is interdependence 
between the franchisee’s business and 
the franchisor’s system. There are three 
alternative tests used for this element:

 ● “significant control” or “significant 
assistance” – the FTC and a majority of 

states use this test, which focuses on the 
franchisor’s level of control or assistance 
over the franchisee’s entire business.

 ● “marketing plan” – several states use 
this test, which looks to whether the 
franchisor prescribes a marketing plan 
that the franchisee must follow.

 ● “community of interest” – a few states 
use this test, which examines the level of 
interdependence between the franchisee 
and the franchisor.

3. The franchisee is obligated to pay money to 
the franchisor or its affiliates for the right to 
engage in the business. Almost any monies 
paid to the franchisor or its affiliates can 
satisfy this element, except for the purchase 
of inventory at bona fide wholesale prices.

Some jurisdictions exclude from registration 
and disclosure certain business relationships 
that meet the definition of a franchise. Excluded 
relationships may include general partnerships, 
employment relationships, fractional franchises 
(where the franchisee has experience in the 
franchised business and the new franchised 
business will account for less than 20% of 
the franchisee’s total sales), and certain large 
investments or sophisticated franchisees.

A number of states also exempt certain 
franchisors from registration, but not disclosure 
requirements. The most common registration 
exemption is for a franchisor whose net worth 
exceeds a certain level (generally between 
$5 million and $15 million depending on the 
state) and who is experienced in the franchised 
business.

Because the definition of a “franchise” and the 
applicable exclusions and exemptions vary, 
a business relationship may be considered a 
franchise in some jurisdictions but not in other 
jurisdictions. ■
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FRANCHISE Services
Wiley Rein LLP represents franchisors on matters for which they 
require expert legal services. We can:

 ■ Determine whether your business concept is a franchise. If it is a 
franchise, but you would prefer to avoid the registration disclosure 
requirements, we can help you to modify the business concept 
to avoid coverage by the franchise laws, if possible, or take 
advantage of applicable exclusions.

 ■ Work with you to develop franchise and related agreements 
that will permit the growth of your concept while allowing you to 
maintain control.

 ■ Seek federal registrations for your trademarks and provide 
assistance in maintaining and protecting those marks.

 ■ Prepare the Franchise Disclosure Document (FDD) and provide 
FDD compliance training to your franchise sales and franchise 
administration teams.

 ■ Prepare and file all franchise registrations, exemptions, 
amendments, and renewals in all applicable states.

 ■ If you are a U.S. franchisor, assist you in developing your franchise 
concept abroad; if you are a foreign franchisor, assist you in 
bringing your franchise concept to the U.S.

 ■ Help you understand your contractual rights and obligations and 
the statutory restrictions that apply to the franchise relationship, 
including transfers and contract renewals.

 ■ Represent you in any proceedings brought by federal or state 
franchise regulators.

 ■ Guide you in terminating the relationship with a franchisee without 
violating statutory restrictions.

 ■ Represent you in litigation or arbitration proceedings with a 
franchisee.
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